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Attorney 
and Solicitor 
General to have 
precedence above 
all the Kuis’fi 
Serjeants. 


In the name and on the behalf of His Majefty. 
GEORGE P. R,. 

Whereas Our Attorney and Solicitor General now 
have place and audience in Our Courts next after the 
two ancientefl of Our Serjeants at Law for the time 
beings and before Our other Serjeants at Law ; We, 
confidering the weighty and important ..flairs in which 
Our Attorney and Solicitor General arc employed in 
Our behalf^ and in which the Attorney and Solicitor 
General of LTs. Our Heirs and Succcll'ors, may here- 
after be employed ; do hereby oniain and diretb. That 
at all times hereafter Yhe Attorney and Solicitor Ge- 
neral of Us, Our Heirs and Succeflbrs, (hall have 
place and audience, as well before the faid two an- 
cientefl: of Our Serjeants at Law, as alfo before every 
perfon who now is one of Our Serjeants at J/dw, or 
hereafter fliall be one of the Serjeants at Law of Us, 
Our Heirs or Succeflbrs : And We do hereby will 
and require you not only to caufe this Our diredbion 
to be obferved in Our Court of Chancery, but alfo 
to iignify to the Judges qf all Our otlier Courts at 
Weftminfter, that it is Our exprefs pleafure that the 
fame ruurfe be obferved in all Our faid Courts, 

Given at Our Court at Carletoii Houfe, this four- 
teenth day of December, in the fifty-fourth year 
of His Mdjefby's reign. 

By command of His Royal Highnefs the Prince Regent, 
in the name and on the behalf of His Majeily, 

SIDMOITTH, 


To the Right Hon. John Lord Eldon, 
Our Clianccllor of Great Britain. 
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the Sittifigs in and after Eajler Term^ 

51 G FORCE JIL 


THIRD SITTINGS IN TERM AT GUILDHALL. 


iSit. 


Webber v. Robert Maddocks. 


Wi.diiefJ ly. 
May 2Z. 


was an aflion againfl: the defendant as acceptor a anJ b. fora 
of a bill of exchange for no/, dated lorh Dc- togilehim 
cember iSio, drawn by Samuel Maddocks, payable 
to his own order at four months after date, and indor- a. anj .icceptcd 

. . I 1 • -XT' — tnftead 

fed by him to the plaintitr. of this, the> fend 

hsm a promiflbry 

The defence was, that the inftrument declared upon tlK* one anJ in- 
had been altered materially after it had been negotiated, ^hich^iie 
and that it w^as therefore void for want of a frefli 
(lamp. 

* ot oxch^M’.':-' ac- 

lording to the 

agreement. — The iriJtrument fo altered is a valid bil! of cxchang**, without a frelh ft.tmp, as it had not 
been negotiated in tlie lhape of « promiffory note, .and the aUerution may be coulidercd as the mere 
cuive^tiou of a ni dlakc. 

VoL. III. 


B 


It 


t.,ASES vT N181 PRIU8, 


Jt appeared that li^aniucl and Robert Maddoek.^ 
wTbTer * being indebted to the plaintiff' in the i'um ot no/, they 
t;. agreed to give him a bill of exchange at four months for 
Maudocks. 1^,. (irawn by Samuel and accepted by 

Robert. Inlh^ad or a bill of c^xchange, they feat him 
a promiff'ory note in the icllowing form ; 

London, icth December i8ic. 

‘‘ Four months after date I proniil'e lu j‘ «v to inyowu 

order one Iiundrcd and ten pounds value received. 

• S. Maddocks. 

(indorfed) « S. Maddocks. 

‘‘ R. Maddocks.’’ 

The plaintiff* was dillatisfied with the lecuiilyin I hr 
form, and returned it that it might be altered into a, 
bill of exchange according U) the agreemeiit. The 
" words / p?'07mfc /o” were iiiimediately ffruck out, a 

direction to R. Maddocks was fubjoiiicd, and he wrote 
his name as acceptor of the bill. It was then delivered 
back to tile plaintiir. 

Marryal for the defendant infilled that the inflru- 
ment was completely vitiated by llie alteration. It 
had cxideu am! had beeii iff'iied as a pta*fect pre*miffbry 
note, on which both tlu; parties v/erc* liable. The 
ffamj) atracli{'tl to the proinillbry liotc. The bill of 
exchange into which diauvas afterwards converted, was 
therefore witluuii a llamp and void. 

Lord Ei.f.HNnoRouciiT. — [ think the Ihinip im- 
prelTccl upon this {sipcr is fuffintnt to render the in- 

I ftniment 
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flruinent available' in its pref'ent form. It cannot be “ 
confidt-rod as havinj^ been negotiated as a proinillory 
note. It never was iil'ucd to third pcrlbns. Ir re- 
mained in hands and under tlie dominion ol the 
erigiual jiarties. Every thing continued i/i fieri till 
after the alteration. The flamp was not occupied till 
then. Webber inftantly rejected it as a protnifTory 
note. The alteration only fulfilled the terms of the 
agreement, and may be treated as the corredlion of a 
miflake. Then? was a cafe fome time ago before Mr. 
Justice Le J^lanc which was Itronger than this, 
and where the inftrumeiit was held to be valid in its 
altered form. We had likewife recently occafion to 
confidcr this fubjctl in a cafe upon the regiltcr of a 
lliip (a)y and the court was of opinion that unlefs the 
iiiltrument in its original form was valid and cffe<5tua), 
it may be altered, without a frefh flamp, according to 
the prior contrail between the parties. 

The plaintiff recovered. 

Comyn for the plaintiff. 

Marryat for the dcfeiidaiiu. 

[ Aucinics, (iutn-,- <I<I I Jt 


(/i) Colt* •v. PiirkiiJ, 12 Eart, 471. — CoiilwoU 
j Campb. 79. Murlon v. Petit, i Ciiivpb. S2. n 


B 2 


A Li . 
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CASES AT NISI PRIUS. 


ADJOURNED SITTINGS AT WESTMINSTER. 


i8?t. 


TliurWay, 

May 3c. 

Tf upon a hirrd 
Iiorfe being taken 
ill, the hii'cr calls 
in n farii*’r, he is 
Dot anl\vcr.«hlc 
for any miflakes 
vrhicii the latter 
may commit m 
the treatment wT 
fhc hoile ; hut 
if inltcad ot thnt 
he precrihts for 
the horfe hjin- 
lelff and from 
unfkilfulnefs 
^ives him a 
medicine wliurh 
enufes his death, 
although ailing 
Sana Jxde^ llC is 
liable ro the 
owner of the 
borfc as for grofs 
negligence. 


Dean v , Keate >sq. 

was an action for the improper treatment of a 
horfe, let to hire by the plantifi' to the defendant. 

llie defendant jobbed a pair of coach horfes of the 
plantiff. One of them being flightly indifpofed, the 
defendant wrote a prefeription for him. This medicine 
was not of itfelf calculated to do any injury ; but after 
the horfe had fwallowed it, the defendant put him into 
harnefs, gave him ftrong excrcife, and kept him ex- 
pofed to the inclemency of the weather. In confe- 
quence of this treatment, the animal was feized with 
an inflammation in the inteftinf*"?. The defendant then, 
without confulting a veterinary furgeon, very impru- 
dently preferibed a ftimulating dofe of opium and 
ginger, and the horfe foon after taking it died in great 
agony. Medical advice was called in when it was 
too late. 


Fark for the defendant cited the fubjolned cafe of 
Ccoperv. before Mr. Justice Le Bi.anc ; and 

contended that the aftion could not be maintained, as 
the defendant had at moll been guilty only of an error ' 
in judgment, and had treated the plaintiff’s horfe 

exadly 
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exaftly as he would have treated his own. It would 
be very alarming if thofe who job horfes were anfwer- 
ablc for the effed of medicines which it might appear 
proper to adminider to them* 


1811 


Dean 

V. 

Keate. 


• 

Lord Ellenborough. — The qucftion is, whether 
the defendant has been guilty of grofs negligence with 
refped to the horfe. Had he called in a farrier, hewould 
not have been anfwerable for the medicines the latter 
might have adminiftered ; but when he preferibes 
himfelf, he aflumes a new degree of refponfibility ; and 
preferibing fo improperly, I think he did not exercife 
that degree of care which might be expeded from a 
prudent man towards his own horfe, and was in con* 
fcquence guilty of a breach of the implied undertaking 
he entered into when he hired the horfe from the 
plaintilf. 


The plaintiff had a verdid for 60 guineas. 


Garrow and Btji for the plaintiff. 


Park and Moore for the defendant. 


[Atlornies, Stoka and 


Cooper V. Barton. Lancafter Affumpfit for not taking pro- in an afllon for 
I.,ent Affizes, i8io. Cor. Le per care of a horfe hired by 

Blanc, J. defendant of plaintiff. hired hoHr,"* * 

whereby iiis 

knees were broken, the plaintiff muft give feme pofitive evidence of negligence ; and 't is not enough 
to pi»)fe that the animal was returned by the defend.mc with his knees broken, akliougli he had 
often been let out to hire before without having faUen down. 
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1 8 1 1 . The plaintiff proved the hiring 

mJ of the Ijorfe ; that it was rc- 
CoopER turned to liim with his knees 
j, broken in confeqiience of a fall 

^ wliilftulcil by the defendant, ancl 

that the horfc had before that 
time been often let out to hire, 
and had never fallen down 

I^ar^ for the plaintiff con- 
tended that this was a fiifiicient 
cafe to go to the jury, although 
lie had given no evidence of 
negligence, beraufe as he had 
fhewn that the horfe was a good 
horfe and not in the habit of 
falling, it muff be prefumed that 
the fall was occaGoiied by negli- 
gence, and it was for the plaintiff 
to prove the contrary if he 
could. 

L.F, BlanCj J., however, faid 
that the plaintiff mull give Jornc 
evidence of negligence, and as 
he had given none in this cafe, 
the plaintiff rniift be nonfuited. 

In Coggs v. Bernard, 2 Ed. 
Rayni. 916, it is laid down by 


Lord PIoLT, that if goods are 
let out for a reward, the hirer is 
bound to the utmojl diligence, 
fuch as the moji diligent father 
of a family ufes and in Bui. 
N. P. 72, it is faid, “ that the 
hirer is to take all imaginable care 
of the goods delivered to hire.’* 
According to this doftrine, he 
would b ' anfwerable tor Jlight 
negligence. Rnt on a review 
of all the aiithontii s upon the 
fubjeft, it will be found that 
this extraordinary care is re- 
quired only of a borronver^ 
and that frpm the true conftruc- 
tion of the contract of locatio 
conduSio ret, the hirer is required 
to ufe no more than that degree 
of diligence, which prudent men, 
that is, \\i<e generality of men, ufe 
in keeping their onvn goods “ If 
Cains therefore hire a horfe, he 
is bound to ride it as moderate- 
ly and treat it as carefully aa 
any man of common diferetion 
would ride and treat his own 
horfe.** See Jones on Bailm. 
86 . 


D0£ 
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Doe d. Griffin v . Mason. 

JT'JECTMENT for certain leafc-hold premifes in 
Chandos Street^ brought upon the aflignment of 
a term by the defendant to the lelfor of the plaintifi’, 
to fecure the payment of an annuity. 

A. Moore for the defendant mfifted that the lelfor 
of the plaintiff was bound to prove that the annuity 
Iiad been duly inrolled in purfuance of 17 Geo. 3. 
c. 26. as this aflignment and all the annuity deeds 
were othervvife utterly null and void. 

Lord l^Li.jiNBououGH. — If the annuity was not 
duly inVolled, that proof fliould come from the other 
fide. Here is an aflignment executed by the defendant. 

I will prefurne it to be valid till the contrary is flicwii. 

The Icffor of the plainiifl* had a verdift. 

Lawes for the leflbr of the plaintifl'. 

A, Moore for the defendant. 


1811. 

'riimi'd.n , 

May 30’ 

ill cjc6lr.TJir 
upon tlu -jii.fji- 
:riCMit 01 a ti-nn 
t ) loo ji^an 
nnnij! y, a pro)'or 
uial ofiha 
y dL‘L‘'ls 
will f’.o 

till tlie conn jry 
is ihCAii. 


tAttornujj', RtfbinJ. 7 snd E-iptrbtocLe.'\ 
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i8ii. 

Doe d. Leeson v. Saver. 

Thurl'd.iy 
May 30. 

The vendor of a EJECTMENT. Demifc laid on 27th March laft. 

teim, before the 
wliol^of the 

h* pall' agrees'^ Lecfon had bargained with the defendant to fell him 
cii^fcl'tii-t^tiie remainder of a term. The defendant had paid 
latter fti.iii have part of the purchafc-moncy ; but on the 251b of Decem- 
prOT irr till a*** ber 1809, 13 1/. remained unpaid. On that day the 
th'lTeu I'vHi parties entered into an agreanent that the defendant 
in the mean tunc, {liould have pofleffion of the prcmifcs till the 24th of 
dot <; rot V'‘’y June following, paying the referved rent of io6/. lot. 
pnKh.xeii'ottcy a-year, and that if he did not pay the refidue of the 
fhau'iorft^t’the putchal'e-money on or before the faid 24th day of June, 
inftrflmeius al- he fhould forfeit the inftalments already paid, and 
flwn not'be''"ii- fliould not be entitled to an ailignment of the leafe. 
affignm?:™of remainder of the purchafe-money was 

theicafc— The never paid. 

piircliafer being * 

thus put into 

reMurof’th'e*"' JcKvis infilled for the defendant that under thefe 
Ft nl t circumftances he was cntitle4 to fome fort of notice to 

dayapiv.im.d, q^jf and that having been let into pofleffion by the 

the vendur iiMy ^ ' 

maintain nu leffor 01 thc plamtiiF, he could not without any no- 
F^t'^any mnire'Vo tice or demand be treated as a trefpafltr. — But 

quit or demand 
of pcfTefTioji. 

Lord Ellenborouch held that the agreement 
operated in the fame manner as a claufe of re-entry on 
a breach of covenant in z leafe, and that the defendant’s 
intereft in the premifes terminated on the 24th of June. 
His Lordihip likewife thought that the circumftance of 

intereft 
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interefl; being afterwards received upon the inftalments 
remaining due, was no recognition of the tenancy j — and 

The leflbr of the plaintiff h^d a verdift. 

' Garrow and Reader for the leffor of the plaintiff. 

Jervis and Spankie for the Defendant. 

[Attornies, Fielder and 


But where the piirchafer is cd by ejeftment before notice 
put into poflbflion of the pre- to quit or demand of poflef- 
mifcvS generally under the agree- fion. Right </. Lewis v. Beard, 
ment to fell, he cannot be oull- 13 Eaft, 210. 


Spencer v. Smith. 


^CTION by the payee againft the acceptor of a bill 
of exchange for 61 , 


Defence, that the bill was accepted in payment of 
various fmall quantities of fpirits, each beneath the value 
of tos. fold by the plaintiff, a publican, to be ufed out 
of his houfe contrary to 24 Geo. 2. c. 40. f. 12. 


The defendant was a lieutenant in the 3d York 
Rangers, and employed in the recruiting fervice. The 
fpirits, which were the confideration for the bill, had 
been fupplied by the defendant to be ufed out of his 
houfe by recruits and others under the defendant’s 
command. ~But, 


$ 

iSn, 

<■1 J 

Doe d. 
Leeson 

Saybr. 


Friday, May 31 

A bill of ex- 
change nccepted 
hy an olEcer in 
the recruiting 
fervice, in pay- 
ment of Imall 
qiiAntities of 
fpii its under the 
value ' f 209 . 
fupplied hy a 
publican to he 
ufed nut of hii 
houfi by re- 
cr'iits and others 
under the com- 
mand of the ac- 
ceptor, is v.did, 
notwithflariding 
24 G. 2 . C.40. 
f.l2. 


7 


Lord 
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lo 

i8ii. Lord Ellenborough was of opinion, that the afil 

'^SpTncer^ extend to invalidate a fecurity fo given, and 

V. 

Smith. The plaintiff had a verdift. 

Gafclee for the plaintiff. 

Nolan for the defendant. 

[Attornios, Da.uj 


/Wr Jaclvfoji 17 . Attrill, Peak. Caf. i8o. Gilpin v. Rentlle, 
Sdw, N, 1 \ 2d cd. 71. 


^aiuiday, Juh«»i 


Evans Winiired Bn 


Where a feiyaiit IV /TONEY had and received. — Pica, the ‘ general 

is in the habit of jLVX " 

receiving fums lllUC. 

of money for the 
ufc of his mal- 

Suwilhed^ The plaintiff is a cow-keeper, and had employed the 

courfe of deal- defendant to carry our and fell milk to his cullomcrs. 
pays^hefe Thc ttiode in which the bufinefs was carried on appeared 
ironrthTc^'o defendant was intr lifted with about 20 

time, without quarts of milk every morning, for thc purpofe of 

any written r . -i-i ii i • i ^ 

vouchors paf- fcrving a milk-walk to v/hich me was appointed : fome- 
th"em^rthe^ tlmcs flic fold OH Credit, and fornetimes for ready 
SuTS't°h«aii money : when fhe returned to the dairy, fhc was in 
b'"tir’f"rai 7 '* habit of accounting with the plaintiff, and paying 

are regularly 

paid over to thc mafter ; therefore, where there has be n fuch a courfe of dealing, in an a^ion by the 
mailer againft the fervant for money |iad and received, it is not enough for thc mailer to prove that 
funis have been received by the fervant to his ufe ; but the onus lies upon him to prove by poiitivo 
evidence, that the fervant has not duly accounted with him. * 


him 
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him over the money Ihe had received, without any 
written vouchers paffing between them. 

The plaintiff fought to recover the value of the 
daily quantity of milk delivered to the defendant for 
• th^ fpace of two months before flie left his fervice, 
during which time it was ftated (he had never accounted 
with him, or paid him any part of the proceeds of 
the milk. . 

Marryat^ as his counfel, cited Longchamp v. Kenny^ 
Doug. 137, \vhc)*e the defendant being intruded with 
a lottery-iicket ro lell, and refufing to account for it. 
Lord Mansjield and the court of K. B. held that a 
prefumpiion arofe that he had fold it, and that he 
might be compelled to pay the value of it in an aftion 
for money hatl and received. — Two or three of 
the cullqpiers were likewife cailod, to whom the defen- 
dant had fold milk during the two months, and who 
liad paid her ready money for it. The onus^ it was 
contended therefore, lay upon her to rebut the prefump* 
tion that die had fold the milk, and to prove that flic 
had paid over the proceeds to the plaintiff. 

• 

Lord Ellenbouough. — I will prefume that the 
milk was fold : but I mult further prefumc that the 
proceeds were regularly paid over to the plaintilF 
according to the eftablilhcd courfe of carrying on the 
bulinefs between the parties. How would it be poflible 
for the defendant to difeharge herfelf, fuppofing flic 
had daily accounted for all the funis flie received ? No 
written memorandum of their dealings was preferved, 
antf flie appears frequently to have accounted with 
him when there was no third perfon prefent. Where 

fuch 
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i8ii. 

L—— 

Evans 

V. 

Birch. 


fuch is the courfe of dealing, the onus lies upon the 
^ party who fays it has been violated, — or the other 
might be irretrievably ruined. To fupport the prefent 
action, I think you mruft give fome evidence that the 
defendant has not paid over the money to the plainrifF. 
If in point of faft (he has not, and no negative evi- 
dence can be adduced, I am afraid his only remedy 
will be by a bill in equity for a difeovery and account ; 
although this may rather be an exp'^nfive mode of 
fettling a niilk-fcore. 


It was proved that the defendant had acknowledged 
Ihe had received is. Sd. which (he had not paid over 
to her mafter, and for this fum he recovered a vcrdifl. 


Marryat for the plaintiff. 


Park for the defendant. 


[Attornles, Kw/ey and Hughes.'^ 


Fide Wilfon v. Hodges, 2 Eaft, 312. Williams v. E. 1 . Com- 
pany, 3 Eaft, jgi. 


Hart 
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Hart v. Sarah Newman. 


/^CTION by the payee againfl the acceptor of arbill 
of exchange for 27/- — Plea the general iffuc. 


The defendant having been proved to have accepted 
thebill for money lent and houfe-rcnt, her counfel offered 
evidence that after the bill was accepted and had be- 
come due, the plaintiff was difeharged under the 
Lords aft, and gave in a blahk fchedule ; whereby, 
it was contended, he had acknowledged that the bill 
was fatisfied. 


Lord Ellekboroucit. — This only fliews (what I 
fear is too often the cafe) that the fchedule of the infol- 
vent was falfe. The mere omilfion to infert the bill in 
his fchedule is not enough to prove that the amount 
was not then due; and wc have pofitive evidence that 
it w^as accepted for a full confideratlon. 

Verdift for the plaintiff. 

Garrow and Lawes for the Plaintiff. 


Park for the defendant. 

[Attornies, Stevenfon and Pinero.l 


Vide Webb v. Fox, 7 T. R. 396. 


1811. 



WediiafJay, 
June J. 

In an action 
by the payee of 
a bill of ex- 
change accepted 
by the defendiint 
for a valuable 
confideration, 
evidence that the 
plainriff had 
been diicharged 
as an inlblvent 
d ebtor after the 
bill becarne due 
and had given in 
a blank tchedule, 
is not enough to 
fliew that the 
hill bad been 
fansfietl. 


Pratt 
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i8ii. 

ThurWay, pRATT o. t. iK Frasek and Another. 

June 6 . , * 


jtjs an offence 'THIS was an aftioH on c EIiz. c. 4. for fettmff 

c. 4. § 31. to one James otone on work in the art, myitery, or ma- 
quaiiifiJd^erfon occupatioH of a book-biiiJer, he the faid James 
inanyrubibnrive Stone Dot havinc: ferved therein fevon years as an 

pan of a trade ^ ® ' 

H'ithin the apprentice, 

llatufe, dlthouph 
he i.s inc.'ipahl!.' 

dffftcu"tprriT<T appeared that the defendants had employed 
the bufinci's, ai:d Jamcs Stone, whom they at firft took into their fervice 

never hnifl’.cE r r 1 n • 1 

any one article. US ail crraud-boy, for feveral years palt in the cafier 
tradew'TCTiiKd parts of binding books both in boards and in leather j 
withi/thf'pi!' ' incapable of doing the more difficult 

parts of the buhnefs, and had never finiffied any one 
book. 


ifionb of tlie 
hI'ovc llaruie, 
although the 
mode of c.inying 
It on h.is been 
matcriilly al- 
tered. 


The couiifcl for llie defendant took two objedions, 
I ft, That Stone, from merely doing particular parts of 
the bulinelV., could itot be faid to be fet on work within 
the meaning of the ftatute, which was to be conftrued 
with great ftridncl's ; and adly. That he had not been 
proved to do any thing in the bufinefs of a book-binder 
which was ufually done in the reign of Elizabeth ; for 
books were then univerfally bound, not as now in 
leather or what wc call boards, but in real bona fide 
boards of oak or other timber, to fafhion and attach 
which to the fticcts of the book was a perfedlly dif- 
ferent trade from that at prefent carried on by a needle, 
feiftarsand pafte. — But 


Lord 
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Lord Ellknborouch held, that to employ an un- 
qualified perfon in any iubflantive part of the bufinefs 
was a violation of the ftatute ; and that the bufinefs of 
a book-binder mull: be coiifulerey as known in tlio time 
of^Elizabeth, and comprehended within tiie ftatute, 
although a difference might lince have been introduced 
into the mode of carrying it on. — tlisLordfliip thought, 
however, that if Stone had worked at any part of the 
bufinefs feven years before the time mentioned in the 
declaration, although never bound as an apprc’iitice, 
the defendants would not have been liable. 

The plainifF had a verdict for one penally. 

G arrow and Lawes for the plaintiff. 

Park and Datnpur for the defendant. 


[Attornie^, 


H<^wcvc‘'.-, in ffudfon v. Fiehlj 
after I\J. ’I'. 52 tJeo. 3. 
which was an action on 5 Eli/, 
for fetting on woik an nuqiiah- 
fjcd perfon in the trade of 
farrier^ the evidence being that 
this peifoii had never aflilted in 
the curing of horfes, nor had 
made any article of iron manu- 
but had only been em- 


j/iejed oat-d'jt.r nuif} m nailing 
on hcrii’s fh<.v'i in;: ] ’ by otufis, 
l.ord F. L L v N Ji o K o u G H was of 
opinion tiiat tlii.-i was not a 
working in the burnr'fs of a 
farrier, and dircifted a nonfnit, 
which the court of K. B. aftfi* 
wards refufed tu ter ande. 


1811. 

Pratt, q. t. 

Tl. 

Frase^r 
and Another. 


A perlori ricrety 
■inplo3cd asorf/- 
V^/ r )/iun to nail 
III hoill'i (lioes 
by others, 
lot lot on woik 
I he ti ide of a 
u it hill 

e m caning of 
I'Mr. c. n. 


IThde 
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tStu 

Fndayt June 7. 


'Uhde V . Walters. 


In an a Aion on a TDOLICY of infurance from London to any port'ln 
poi»y»f.nfur. A Hie Baltic. 


policy 

anceona voyage 
'■ tcwny port in 
the Baltic*'., evi- 
dence admitted 

to prove that the , 

Guipho/Fwiamd the Gulpb of Finland. 

is confideredin 


The fhip was taken while proceeding to Reval in 


mercantile con- 

»«>tsaswith.ii The counfel for the plaintiff propefed to call wit- 
though thi two neues to prove that the Gvlph of Finland is conndered 
u’re^rateVnd nautical and commercial men as within the Baltic, 
**“■ although the two feas are treated as feparate and dif- 
" tinft by geographers. 


This was objected to by the counfel for the defen- 
dant, who faid the written com raft muft fpeak for 
itfelf, and it might as well be contended that a policy 
to the Mediterranean would proteft the Ihip in failing 
to any port in the Adriatic or the Black Sea. 


Lord Ellenboroijoh.— •! know not what theefi^ 
of the evidence offered may be; but I thmk it is clearly 
competent to the plaintiff to prove that the Baltic is 
nmm genirale, comprehending in common under- 
ftanding the gulphs and inlets which communicate 
with the fea laid down as the Baltic in geographical 
charts. If the Gulpb of Finland is to be coafidered 
as within the Baltic, the fhip was failing on the voyage 
infured at the time of the capture, and there can be 
no objeftioA to admit evidence as to the underftood 
limits of any particular fea. 


Several 
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Several witnelTes were examined who dated that all 
within the Sound is confidered as the Baltic \ that 
licences meant to protefl: Ihips tp the Gulph of Finland 
^are made out generally to the Baltic ; and that policies 
are moft ufually in the fame form, although in Baltic 
riflts leave is fometimes exprefsly given to proceed to 
ports in the Gulph of Finland. 

Lord Eli.enborouoh was of opinion that the evi- 
dence was fufficif'nt to cdablilh the point in quedion, 
and the plaintiff had a verdict. * 

The Attorney General, Garrow, and Puller for the 
plaintiff. 

Park, Topping, and Scarlett for the defendant. 

[Attorniei, Cra’wJtr and Rear Jon."] 


Baikie Esq. v . Chanitless, Gent, one. See. wg*/’ 

'J’HIS was an aftion againd the defendant for ne- 
gligence in the purchafe of an annuity for the 
plaintiff. of an 

annuity before 
tli>* deciflona 

The declaration dated that in condderation that the **1** 
plaintiff had, retained the defendant to invedigate and annuity deed* 

^ muft be particu* 

in the memorial, is not liable for ne^lipi^nre in not having pointed out to his em] loyer that the 
annuity purchafed was void benufe the ruemor^al omitted particularly to fpecify toe trulls of th# 
annuity deedi, 

VoL. IIL C afeertain 




l8 

i8ix. 

Baikib 

«. 

CHANDtEtS. 


CASES AT NISI PRIUS, 

afcertain the validity of a certain annuity, the defend- 
ant undertook to perform his duty in and about the 
premifes ; and although he afterwards ^ufed and pro- 
cured the plamtiiF to atcept an aflignment of the faid 
annuity, and to pay 216/. for the purchafe thereof, apd 
it thereupon became and was his duty to take due care 
in afceitaining that a fufficient memorial of the faid 
annuity had been and was duly inrolled according to 
the form, effeA and exigency of the ftatute in fuch 
cafe made and provided ; yet that he did not do fo, 
and that for want of a fufficient memorial of the faid 
annuity having been inrolled as aforefaid, the faid an- 
nuity was wholly invalid. 

The annuity in queftion of 35/. was granted on the 
26th of June 17924 by the Honourable General John 
Lellie, to one George Wilfon during the life of the 
grantor. General Leflie affigned his pay as an officer 
in the guards, in truft to fecure the payment of the 
annuity, and to difpofe of the furplus for other pur- 
pofes. There was a memorial of the annuity inrolled 
in due time, but it did not Hate particularly the trufts 
for which the pay was affigned. The prefent de- 
fendant was the truftee, and the grant of the annuity 
had been negotiated through his agency. In the 
fame year Wilfon the grantee wiflied to fell, and the 
defendant advifed the plaintiff to become the purchafer. 
In confequence, by deeds which the defendant pre- 
pared, the annuity was affigned to the plaintiff for the 
fum of 2 i 6/. — For 14 years the annuity was regularly 
paid ; but at the end of that time the grantor refufed to 
pay it any longer; and an adion being afterwards 

3 brought 
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brought for the arrears 111 the court of C. F. the an* 
nuity was held to be void for want of a proper memo- 
rial. 



Baikib 


V. 

ChAH4>LE«S, 


, GarroWt for the plaintiff, referred to Tolderv^ v, 
Allan^ 5 T. R. 480. Denn d> Dolman <u. Dolman^ 
5 T. R. 641. and AJkew v. Mackrethy i N. R. 214. 
in which it had been decided that the memorial muff 
.particularly difclofe the trufts upon which property is 
alfigned to fecure payment of the annuity, and con- 
tended that the defendant was h'able to the plaintiff for 
not difcovering the defeft in the memorial in quellion, 
by which the annuity was invalidated. 

The Attorney General, contra, cited a cafe of 
Compton V. Chandlefs tried before Le Blanc, J. fitting 
for Lord Kenyon at Weftminfter in 1802, which was 
an action againff the fame defendant for negligence in 
refpeft to another annuity which had been fet afide 
for the very fame defed in the memorial. Mr. Juflice 
Le Blanc there obferved ** that it was not every 
neglect that would fubjedt a man to fuch an aftion ; 
that an attorney was only bound to ufe reafonable care 
and ikill in managing the builnefs of his client ; that 
if he were liable further, no man would venture to aft 
in that capacity j that in the year 1787, the date of that 
annuity, it was not known that thefe trufts ought to be 
Rated ; that it might appear to a reader of the aft at 
that time, not to have been neceffary ; that courts of 
juftice had held otherwife fmee, feeking to give full 
effeft to the fpirit of the aft ; but that the memorial, 
conlidering the date of it, was drawn with as much 
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i8i r. confideratlon and Ikill as could be reafonably expeded 
Baikie ^ profeflional man — and accordingly there was 

V. a verdift for the defendant. Mr. Attorney faid, he had 
Chandless. jjq hefitarlon in declaring that if he had been confulted 
before the decifion of the cafes referred to, he lliouljl 
without difficulty have given it as his opinion that a 
memorial in this form was a fufficient compliance with 
the a£t of parliament. * 

Lord Ellkkborouch. — An attorney is only liable 
for crajfa negli^entia ; ajid it is impofiible to impute 
that to the defendant for not difeovering a defeft in 
the memorial of an annuity which was fubfequently 
held to be a defeft upon a very doubtful conftruftion 
of the ftatute. I will adhere to the cafes cited, as they 
have been determined and afted upon ; but I am not 
prepared to fay that I fhould have originally concurred 
in them. The grant and alfignment of this annuity 
however were prior to all thefc cafes, and at that time 
the memorial in its aftual form might, without any 
culpable negligence, be confidcred quite fufficient. I 
perfcftly agree in the obl'orvations made on a fimilar 
occafion by my brother I.e 'Bla7ic, and 1 am of opinion 
that the prefent aftion cannot be maintained. 

Plaintiff nonfuited. 


Tnansaion nrovincf the plaintifl s cafe a copy of the memo- 

agaiiill an at- ' . . • . .... 

lornay for iicgii. rial was offered in evidence, which a witnels had ex- 
frfoememOTUi amiiied with the inrolment at the Rolls. 

of an annuity 

and carried in to b« iur<;lled, an examined cpgy of the roll is prima facie e\ideiic€* of the 
•I'i^^iiial mtnioriai. 

I'he 
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The Attorney General objefted, that the plaintiff 
ought to produce a copy examined by the original 
memorial carried in to be inrolled by the defendant, 
for which alone he was anfwcrable. 


Lord Ellenborough. — A copy examined by the 
roll is primd facie Sufficient. The aft of parliament 
requires the memorial carried in to be inrolled cor- 
reftly, and I muff prefume that thofe concerned do 
their duty under the aft. The inrolment is a fort of 
llatuteablc record, and an examined copy of it is ad- 
miffible. The defendant, if he plcafes, may prove that 
he carried in another and a perfeft memorial which 
has been mifeopied. 

Garrow^ Jervis^ and Barrow^ for the plaintiff. 

The Attorney General and Richardfon for the defen-? 
dant. 


[ AttornieSi Tuckey and Chandlefs ] 


In this cafe there was a plea As to the rcfponlibility of at- 
of aHto non accrevU infra fex an^ tornies, vide Rufiell v. Palmer, 
nos, — O. From what time would 2 Wilf. 325. Pitt v. Yaldcu, 
the flatutc of limitations have 4 Burr. 2060. 
begun to run ? Vide Peck v. 
jVmbler, I j yin. 1 19. Jo. 330. 


V a 


AO- 


ltd 

i8xi. 

^ ^ — . 
Baikie 

V, 

Chandless. 
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ADJOURNED SITTINGS IN LONDON. 


1 uel'day, 

June IX. 

If wearing ap- 
parel i.' plied 
to a married wo- 
m^n inquaiitides 
unfuitabie to her 
hulband’sdfc^ree, 
^nd without his 
knowledge^ fer 
which the credit 
is given to her, 
Sind her promil- 
lory note is 
taken in pay. 
in«-nt, the hul- 
band is noi habU* 
for any part of 
the goods, and in 
sn adtion agiinll 
him for their 
value, is not 
hound to j'rove 
that his w ife w'as 
fupplied with 
luitable wearing 
«pparclfroni any 
Other qjaiter. 


Metcalfe v. SUaw, 

^^CTION on a pi'omiflbry note, and for goods fold 
and delivered. Plea, the general iflue. 

The plaintiff, a milliner, fupplied articles of drefs to 
the wife of the defendant, who is an apothecary in a 
fmall country-town, in the courfe of fix months to the 
amount of nearly 200/. The defendant and his wife 
were then living together, but there was no .evidence 
whatever that he was at all aware that Ihe had any 
dealings with the plaintiff. A former account of the 
fame fort that fhe had with the plaintiff without her 
hufi)and*s knowledge had been paid by her father, who 
requefled that no farther credit fhould be given to her 
without her hufband’s fan£lion. All the goods in 
queftion were fubfcquently ordered by her alone, and 
the plaintiff took the promiffory note declared upon, 
for the amount, from her in her own name. 


Garrow for the plaintiff contended, that although 
the defendant might not be liable on the note, nor for 
the whole of the goods, there imifl be a verdifl againfl 
him for fuch part of them as the jury fhould think 
fuitable to his circumftances and degree. The rtotice 
not to trull his wife, not coming from him, could be 

of 
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of no avail in point of law, and he had not proved iSti. 

that Ihe was fumiihed with proper apparel from any Melcai.m 

other quarter. v- 

• Shaw. 

' Lord Ellemborouoh. — The a£lion clearly cannot 
be maintamed on the promilTory note, as the wife had 
no authority general or fpecial from her hulband as 
his agent to make it ; and I think he is not liable for 
any part of the goods, on this plain ground, that they 
were not fupplied on his credit, and the plaintiff 
looked to the wife only for payment. The cr^t was 
given to the wife, not to the huiband. 

Plaintiff nonfuited. 

Garrow and Richardfon for the plaintiff. 

Topping and Raine for the defendant. 


[Attornies, Barber and Mxley.'\ 


Fide I Campb. 120. 
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ARGUED /nD decided AT 


NISI PRIUS 

IN K. B. 

/// ih Sittings after Trinity Term, 
51 Gsorce III. 


PIRST SITTINGS AFTER TERM AT WESTMINSTER. 


1811. 

Tiiurfday, Rotherey V . Wood and Atkins, Esqrs. 

July 4. * 


ifuronthespods 'PHIS was an aSion againft the Sheriff of Middlefex 
ukeMirAcal.® 8 Ann. c. 14. § I . {a) for not referving and 

ttVndir;"' p3y>“g 

takes* trom the (hcriff *s officers an undertaking for a year's rent, and then confent-s to the goods being 
fold, the landlord cannot afterwards maintain an adlion againfl the Iheriif on 8 Ann. c. ii. $ i. for not 
paying a year's rent on making tlie levy; although the rent is not paid according to the undertaking, and 
although the undertaking fhould be void under the ftatute of frauds for not dating any conAderaiion. 


(fl) The ftatiite enafts, that 
no goods or chattels whatfoever 
lying or being in or upon any 
lucffuatre or lands which are or 

O 

(hall be leafed for life or lives, 
term of years, at will, or other- 
wife, fhall be liable to be taken 
by virtue of any execution, on 
any pretence whatfoever ; unJefa 


the party at whofe fuit the faid 
execution is fued out, fhall, be- 
fore the removal of fuch goods 
from off the faid premifes, by 
virtue of fuch execution or ex- 
tent, pay to the landlord of the 
faid premifes or his bailiff, all 
fuch fum or fums of money as 
ar^ or (hall be due for rent for 

the 
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paying over to the plaintiff a year's rent on taking in 
execution the goods and chattels of one James Clarkfon 
the plaintiff’s tenant. 

• 

’ It appeared that when the levy was made there whs 
a year’s rent amounting to 52/. in arrear, of which the 
Sheriff had regular notice from the plaintiff’s agent ; 
but that this fame agent accepted from the Sheriff’s 
bailiff and au£fionecr a written undertaking in the fol- 
lowing form : 



V. 

Wood 
and Another. 


“ We undertake to pay Mr. Rotherey one twelve- 
** month's rent for the premifes occupied by Mr. GSark- 
fon, if fo much rent appears to be due. 

“ Feb. 5th, 1810. “ John Wilson. 

“ Thomas Barnett.” 


The fale of the goods then went on with the confent 
of the plaintiff’s agent ; but the arrears of rent have 
never yet been paid to the plaintiff. 

Park for the plainlilF contended, that it was per- 
emptory upon the Sheriff to pay over the arrears of 
rent to the landlord j that the acceptance of the writ- 
ten undertaking could at moil amount to a conditional 
waiver of the landlord’s right ; and that as the money 
had not been paid, he might maintain his action for the 


the faid premifes at tlie time of 
the talking fuch goods or chat- 
tels by virtue of fuch execution, 


provided the faid arrears of rent 
do not amount to more than one 
year's rent,** 


13 


tort 



CASES AT NISI PRIUS, 


sS 


i8ii. tort Mrhlch the Sheriff had committed in taking the 
VoTHEREv* ® execution without paying the rent. 


Wood 
tad Another. 


Lord Ellznborough. —I am of opinion that you 
have completely waived the benefit of the ftatute. 
The Sheriff committed no tort in taking the goods 
in execution without firff paying the rent, as he did fo 
with your confent. You muft now proceed upon the 
undertaking ; and whether or not the confidoration is 
fufSciently expreffed on the face of it, fo as to render 
it available, is immaterial ; for be it valid or invalid as 
a contrad, it is a clear j unification to the Sheriff. In 
future, it will be better for landlords to have their rent 
before they fuffer their tenant’s goods to be fold in exe< 
cution ; but if they will give truft, they cannot after- 
wards refort to an adion on this flatute againfl the 
Sheriff. 


Plaintiff nonfuited. 
Park and Littledale for the plaintiff. 

Garrow and Comyn for the defendant. 


See the cafes upon this fubjcd all colleAed, Tidd. Prac. 9 1 f . 6. 
4th ed. 


Clayton 
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Clayton Esq. v. Hunt. 

was an action again/); a carrier for the lols of 
a box filled with wearing apparel of the value of 
si/, intrufted to him to be carried from Oxford to 
London. 

The plaintiff was a ftudent of Univerfity College, 
and the box in queftion was delivered into a cart of 
the defendant’s lent round to different parts of Oxford 
to receive goods for the waggon. 

The a'nfwer to the aftion was, that the defendant 
had given notice that he would not be liable for any 
package above the value of 5/. unlefs an infurance 
was paid upon it. A printed bill containing a notice 
to this effect was /luck up at the office in Oxford, 
where the bu/inefs of the waggon is tranfaded : cards 
of a fimilar purport had been circulated about the 
town : an advertifement to the fame effefl had been 
publi/hed in the Oxford newfpapers : but there 
was no notice on the cart which went round to re- 
ceive the goods, and there was no evidence that 
any of the cards had ever been feen by the plaintiff, 
or that he read any newfpapcr containing the adver- 
tifement, 


Thurfday,July4. 


If n carrier re- 
ceive goods at a 
dillance from his 
office,— to be dif- 
charged from his 
common law lii- 
bility, he muft 
prove that the 
ipecbl terms oa 
which he deals 
were communi- 
cated to the 
owner of the 
goods ough 
finne other me- 
dium than a no- 
tice (luck up in 
the office ; and 
to be of any 
avail muil be in 
fuch large cha- 
racters that a 
perfon deliver- 
ing goods at the 
office cannot fail 
to read it with- 
out groTs negli« 
gence. 


The 
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iSri. 

Clayton 

w. 

Hunt. 


Lord Ellenborough held that the defendant in 
this cafe had not difchargcd himfelf from his common 
law liability, and 

The plainti£Fhad a verdi£l for siL 


In the enfuing term the Court refufed a rale to 
fhew caufe why there Ihould not be a new trial in this 
cafe, faying that the notice in the office ought to be in 
fuch large charaflers that no perfon delivering goods 
there can fail to read it without grofs negligence, and 
that if a carrier’s fervant receives goods at a diftance 
from the office, the fpecial terms on which he deals 
ought to be communicated through fome other 
medium. 

Park and Littledale for the plaintiff. 

Garrow and Comyn for the defendant. 


Vide Cobden v, Bolton, 2 Campb. io8. Butler v. Hearie, 
2 Campb. 415. 


Cptt, 



TRINITY TERM, 51 GEORGE III. 


^9 


Cor. Baylet J. 

Boughton V. Frerk. 

^■'HE plaintiff declared in the name of Hcfward Bough- 
ton upon a bill of exchange drawn by him, pay- 
able to his own order, and accepted by the defendant. 
The common money counts followed. — Plea, the ge- 
neral ilfue. 

It appeared that the plamtiff’s real name'*'was 
f/iurn/, •■iid that in that name he had drawn the bill 
of exchange. 

The defendant’s counfcl infifted that this was a 
ground of nonfuit, as the bill was mifdefcribcJ in 
the firft count, and that with refpedl: to the money 
counts, the bill was evidence of money had and re- 
ceived by the defendant to the ufe of Edmund not 
Edward Boughton, or of an account dated with Ed- 
viund not Edward Boughton. 

On the other fide it was maintained that the defend- 
ant ought to have pleaded the mifaomer in abatement, 
if he meant to take advantage of it, and that the only 
inquiry now was, whether there had been any coritradt 
fuch as thofe deferibed in the declaration between the 
adtual parties to the fuit, without confidering by what 
names tliey were defignated in the pleadings. 


i3ii.' 

t, — .— iiU 

Saturday, July 6. 


If the plaintiff 
declares by a 
wrong chri Ilian 
ii.irne, this is no 
ground of noii- 
fiii» at the trial, 
if it can be fliewn 
rlut the defend* 
ant knew tliat 
the action wat 
brouglil by the 
perion who at> 
tually lucc. 


JBaylev 
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i8ii. ^ Bayley J. thought it would be enough to fliew 
Bouohtom. drawn by the plaintiff, and that the 

defendant knew by whom the a£tion was brought. 

Fkbrb. 

Thefe circumftances were accordingly proved, and 
the plaintiff had a verdi£t. 

Garrow and Abbott for the plaintiff. 

Park for the defendant. 


[Actoniies, 


Mtakings and yeyu'\ 


vide Mayor and Burgcffcs of Staflord v. Bolton, i Bof. and 
Pulb. 40. 


Tuaflay.JulyJ. COLLINSON AND ANOTHER, ASSIGNEES OF NewMAK, 

A BANKRUPT, V. HlLBEAR. 


To render the 
proceedings 
under a com- 
million of bank- 
rupt evidence 
purfuant to Sir 
bamuel Ko- 
milly's ad, It is 
enough to Ihew 
that they are 
produced from 
the cullody of 
the folicUor to 
the commilTion, 
or to prove the 
hand-writing of 
one of tile com- 
miflioners before 
whom they 
were taken. / 


JN this cafe no notice had been given under Sir 

Samuel Romilly’s aft, that the trading, aft of 
bankruptcy, or petitioning creditor's debt was difputed. 

The plaintiff’s counfel therefore put in the proceed- 
ings under the coinmiflion. 

Park for the^defendant infilled that before the depo- 
fitions could be read, they mufi. be proved to have been 
fubferibed by the perfons making them, by/ome 

perfon 
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perfon who was prefent when they were taken before 
the coinmillioners. 

Lord Ellenborough. — I ‘fhall hold it fuffident 
to.ihew that the proceedings come out of the proper 
cuftody, viz. that of the folicitor to the commiflion. 

In this cafe, however, the folicitor had been chang* 
ed, and it could not be proved that the proceedings 
put in had been handed over by him to the perfon 
now producing them. 

Lord Ellenborouoh. — Some further *^evidence 
muft be given that thefc depofitions were taken under 
the commiflion ; but I (hall confider it enough to prove 
the fignature of one of the commiflioners. 

This was done accordingly, and the caufe proceeded. 

Garrow and Marryat for the plaintiflfs. 

Park for the defendant. 


[AttomieSi yinnzwCi Tilbury, "I 


1811. 

COLLINSOK 
and another 

V. 

HiLLiaa* 


Hallid.^y 



3 * 


j8ii; 

Tuefdayi 
July 9. 

lifan a£lion 
againft A. on the 
joint and fevcral 
promilTory note 
of himfclf and B. 
to take the cafe 
out of the llatute 
of limitations, it 
is enough to 
give in evidence 
a letter written 
by A. to B. with- 
in the fix years, 
defiring him to 
fettle the money. 
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Halliday V. Ward the elder. 

^CTION on a joint and feveral promilTory note 
drawn in the year 1805 by the defendant and his 
fon. — Plea, affto non accrevit infra fex annos. 

To take the cafe out df the ftatute, the plaintiff gave 
in evidence a letter written by the defendant, who is a 
quaker refiding in London, to his fon in the country, 
within the fix years, containing the following expref- 
lions in allufion to the note : 

“ With regard to Hallidafs money, thou muft 
“ fettle it thyfelf. The money here will be all em- 

ployed in the buftnefs, if carried on with fpirit.” 

Park for the defendant contended that this was in- 
fuHicient, as it did not amount to a promife to pay, and 
was not even addreffed to the plaintiff, b:,; merely 
called upon another perfon to fettle the money. 

Lord Ellenborough. — This letter acknowledges 
the exidence of the debt within the fix years, and the 
promife to pay is implied by the law. 

The plaintifip had a verdid. 


Garro’.v 
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Carrow and Hullock for the plaintiff. 
Park for the defendant. 


[Attoriues, Williams and Fifing 


See all the cafes upon this point colle£ted Selw. N. P. 151 
3.2ded. 


Pitt v. Smith, 

'pHE declaration dated, that a certain agreement was 
entered into between the plaintiff as an agent, and 
the defendant, for the fale of an eftate ; and that the 
defendant afterwards publilhcd a libel concerning the 
plaintiff, alleging that he had induced the defendant to 
execute this agreement when in a date of intoxication. 

Plea, the gensral ijfuc. 

The atteding witnefs to the agreement being called, 
he was afkcd in crofs-exaniination, whether the defen- 
dant was not actually in a date of complete in, toxica-; 
lion when he executed the agreement. 

The plaintiff’s counfcl infided that this quedion was 
irregular, there being no judilication on the record. 

Vot. Ill, P ^.ord 


1811. 

1 I— t ' aj 

Haxliday 

V. 

Ward, 


Wednefday, 
July 10. « 

An agreement 
figiieci by a per- 
I'un in a Itate of 
complete intuxi- 
catiou is void. 
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Lord Ellenborouoh.-— You have alleged that 
there was an agreement between the parties ; and this 
allegation you mull prove, as it is put in ifiue by the 
plea of not guilty: but there was no agreement between 
the parties, if the defendant was intoxicated in the 
manner fuppofed when he iigned this paper. He had 
not an agreeing mind.— Intoxication is good evidence 
upon a plea of non eji faSlum to a deed, of non concejjit 
to a grant, and of non ajfumpftt to a promift (a)'. 

It appeared that the ^defendant had become quite 
drunk in the company of the plaintiff* before figning 
the agreement. Whereupon Lord Ellenborouoh 
directed a nonfuit, which the court of It. B. in the en* 
fuing term refufed to fet afide. 

Brougham and E. Lawes for the plaintiff*. 

Car row for the defendant. 

[Attornies, Fineeni and Hanfon."] 


i8tx. 

Pitt 

• 0 . 

Smith. 


(a) Cole V. Robins, Bui. N. 
P. 172. 

But it feems to have been 
held in one cafe, that the mere 
circiimftance of having been in 
drink, is not fufficient to avoid 
a deed or agreement executed 
under tliefe circumftances ; and 
that for this purpofe, it is nc- 
ceflary to prove that through 
the management or contrivance 
of him who gained the deed or 
agreement, the party was drawn 


ill to drink. Johnfon v, Mcd- 
licott, 3 P. Wms. 130. 

In writers on the law of Scot- 
land, the dodrine is laid down 
without any qualification ; and 
drunkennefs, however produced, 
is confidered as avoiding con- 
trails on the fame ground as in- 
fanity. 

‘‘ Perfons while in a ftatc of 
** abfolute drunkennefs and con- 
fequently deprived of the ex- 
erdfe of reafon, cannot oblige 
” themfclves s 
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tnemfeU'Cs : but a leffer de- 
“ of drunken nefs which 
o .ly d.i-keiis reafon, has not 
“ the of annulling the 

contract.” July 29th, 

,1672. Lord Hatton, 

“ An obligation granted by 
a pv/rf >n while he is in a ftate 
“ of abfolute and total drunk- 
« enncfs is incffcdtual, becaufe 


the granter is incapable of 
confent, for the law has 
•« thought it equitable to pro- 
teA thofe who have not the 
ufe of their reafon {^even 
though they Jhould hn^oe loji 
it hy their own folly) from 
the fraud or circumvention of 
others.” Erfl«, Infl. 814,5. 



Pitt 

V. 

Smith* 


Aaron v. Alexander, Crowley and Solomons. 


'J'RESPASS and falfe imprlfonment. Pleas not guilty, 

and a iuflification under a warrant granted by Mr. wi^sandde- 

, one nppre- 

Justice Bayley upon an indiament found at . the bended nnd 

* rt* , '.rt Uio 

Middlefcx Seffions for an auault. » 


ch<)rgcd in his 
cuftoJy under a 
warrant, runs 

..U /I. 


It appeared that the plaintiff was not the perfon ''“fa"* 

. , . • i.n 1-1 .1 been executed 

agamic whom the indictment was found ; and that againft the pro. 
being apprehended through miftakc by Alexander Khtaiiig""'* 
and Crowley, they brought him to a watch-houfe kept 
by ihe defendant Solomons, who'was afling as a conftable, 

• — where he was detained the whole night. The next identity of the 
morning Alexander and Crozvley carried him before ju the w.irrant, * 
Mr. Justice Grose ; but there being a difpute as to 

trelpals and falfe 

impiifonnient, if by the mi^lake of the officer to whom it wiiS direftod, it was executed agaliifl. 
another. 

Ill trefpafs and fal'e Imjirifonment againft fcveral, where one acquitted, certificate granted under 
8^9 W. 3 * c. II* to deprive him of his colls. 

V 2 his 
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his identity, the learned Judge refufed to interfere, and 
he was fome time afterwards fet at liberty. 


Alex- ^ jj conten 3 cd that Solomons the conftable 

and Others. watch-houfe>keeper could not be liable in this 
aftion, as he was bound to receive the plaintiff whep 
ch^ged in his cuftody under the Judge’s warrant. 


Lord Ellenborough.— I think Solomons was in 
point of law • trefpalTer, although he had no means 
of knowing the perfon of the individual named in the 
wai'rant. 


However, as Solomons had not been concerned in 
thoie afts of which the plaintiff principally complained. 
Lord Ellenborough faid, that the attention of the 
jury muft either be confined to the imprifonment in 
the watch-houfc, or there muft be a verdift in favour 
of Sokmons. 

The latter alternative being preferred, there was a 
verdid only againft Alexander and Crowley. 

The plaintiff’s counfcl then applied for a certificate 
under S & 9 W. 3. c. 1 1. that there was a reafonablc 
caufe for making Solomons a defendant, for the purpofe 
of depriving him of his cofts. It was contended on 
the other fide, that this could not be done under the 
circumftances of the cafe. 

Lord Ellenborough, after referring to the i(^atute, 
granted the certificate. 

Farh 
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Park and Marryat for the plaintiff. 
Garrow and Andrews for the defendants. 


[Attornies, Harris and /iifen.j 


i8u. 

Aarqm 


V. 


Alex- 
ander, 
And Others, 


Clark v. Mumford. 


‘tVedne'icT^y 
July 10. 


JNDEBITATUS alTumpfit for work, labour', and 
materials. 

The action was brought on a farrier's bill, for at- 
tendances on two horfes of the plaintiff and medicines 
adminiftered to them. 

9 

Garrow contended that the plaintiff could not re- 
cover upon fuch a count, which conveyed no informa- 
tion of the nature of his demand ; and that at any rate 
the medicines muft be confidered as goods fold to the 
defendant, and ought to have been declared for accord- 
ingly. 


Under a general 
count in iiidebu 
tatus aiTumplic 
for •u/or/'i 
labour and ma^ 
terialSi thtf 
plnintift’ may rff- 
cover for atten- 
dances a fdr« 
rier and for me- 
dlc'ncs admini- 
Itcrcd in the 
cure of the de- 
fend?n:’s horl'ery 


Lord Ellenborouch.--- Any fpecies of work and 
labour may be given in evidence under fuch a general 
count; and the medicines here may be confidered 
materials employed by the plaintiff in and about the 
bufinefs of the defendant. 


The plaintiff had a verdict for his whole demand. 

D 3 Park 
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l8ii. 

Clark 

V. 

Mumford. 


Park and Marryat for the plaintilF. 

Garrow and E. Lcnoes for the defendant. 

*• 

[Attornies, Cimingbnm and Greenbill^ 


I have thoii;jht that this de- 
cifion may be of fome ufe to tlie 
profciHon, although the point 
was not before thought doubt- 
ful among gentlemen at the bar. 
But in cafes of this fort it is nut 
unufiial to find at Icall ten counts 
in the declaration — /wo for work 
and labour as a farrier, &c. — 
t^o for work and labour generally 
— two tor goods fold and delivered 
‘‘—and the four money counts, not 


omitting mo?iey lent, which can 
never be of any uf.' **xcf'pt where 
there is the fpccific co.nra6l of 
the lending and borrowing of 
money.— If a declaration con- 
tains general and fpecial counts 
for work and labour, the court 
on motion will order one fet to 
be flruck out as fupcrfluous. 
Mceke v, Oxlade, i New Rep. 
289. 


ThwrWay, 
July II. 


Mogoridge V. Jones. 


"Where imdfr an 
agreement be- 
tween A« Jtid B. 
for the Tale of a 
Icafe, B. accepts 
a bill for the 


'pHIS was an aftlon by the payee againfl the acceptor 
of a bill of exchange for 200/. dated 20th July 
i8io, payable 8 months after date. 


purchafe money, ^ 
and is let into 

poflc^i of the On the above day the parties entered into an agree- 

an ment for the fale of the leafe of a houfe, for which the 


action by A. 
againll B. 
upon the hill, 
that A. refufed 
to execute an 
adignment of the 
leafe according to 
Uje .-igteemtQC. 


defendant was to pay the plaintiff the fum of e^ool. by 
3 bills of exchange at eight, eleven, and fourteen 
months.— 7 'he bill in queftion, together with two 

13 others. 
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others, making tip the 500/. were accordingly accepted 
by the defendant,, and he was let into poffeflion of the 
premifes ; but the plaintiff refufed to grant the leafe in 
purfuance of the agreement. * 

Garrinv for the defendant, contended that the con- 
fideration for the acceptance of the bill had failed, and 
that the a£fioa therefore could not be maintained. 

Lord E1.1.ENBOROUGH.! — There was originally an 
ample confideration for tl|is bill of exchange, and it 
has not completely failed, as the defendant has con* 
tinued in pofTeflion of the premifes, He cannot fay 
under thefe circumftances, that the agreement is en- 
tirely refeinded. He mull pay the bills and bring his 
crofs-aflion on the agreement, or go into equity for a 
fpecific performance. 

The plaintiff had a verdift, which in the following 
term Garrow moved to fet alide ; but the Court of 
K. B. refufed a rule to iliew caufe. 

Park and for the plaintiff. 

Garrovt and Wylde for the defendant. 

[Attornies, Rogers and lVilde.'\ 


Vide Morgan v. Richardfon, i Campb. 40, n, Tyt v. Gwynnep 
Z Capipb. 346. 


T >4 


i8ii. 

Moogridgb 

V 

JoMIS. 


lsRA£j. 
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Tluirfday, 

July II* 


Israel v. Benjamin. 

c 


aUufMrfarg'e aftion aga'nil the defendant as acceptor 

after payment jjf j bill of exchange drawn by the plaintiff in the 

of money into ^ o / i 

coiiit, the defen- folloWing WOrUS I 
daiit cannot ob» 
jeit to the fiif- 

ficiency of the c( months after date pay to me or mv order 

ftarnp on which • • i • * "' 

the bill is drawn. co/. uerliiiff with all keal intereft for the fame.’^ 

Q WIiLiher JO o 

■ 

The bill had a 2r. ftanip applicable to bills above 30/. 
and not exceeding 50/. 


a 9s. ftamp he 
fufficicnt tor a 
hill for “ 50/. 
V}iib all legal 
intereji'' 


The defendant had paid 20/. into court upon the 
whole declaration. 


« 

Garrow for the defendant, contended that the flamp 
was infufficient, as the bill was to carry intereft from 
the date of it, and therefore a larger fuin was payable 
upoil it than 50/. 


Lord Ellenborougi-i. — The defendant is pre- 
cluded from taking this objedion by the payment of 
money into court, which admits the validity of the 
inftrument. — His LordUiip was likewife inclined^ to 
think the ftarnp fufficient, as there was no intereft due 
when the bill was drawn, as it was then a fecurity 
for the fum of 50/. and no more, and as there is 
always intereft to be recovered if the bill is not paid 
the day it becomes due. 

Verdidt for the plaintiff. 

Garrow 
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Garrow moved in the enfuing term for a new trial 
in this caufe, on the fame ground he had taken at 
nifi prius. — The Court gave no opinion as to the 
fufficiency of the llamp ; but cfearly thought that the 
dbjcclion could not be taken after the payment of 
money into court. 


The plaintiff’s counfel at the trial to prove the pay- 
ment of money into court, propofed to examine 
tile attorney who had taken it out of court. 

Lord Ellknborough. — You muff produce the 
rule for paying the money into court. This is the 
only regular way in which I can know on what counts 
it was ptijd in, or give any effect to it. 

Topping and Marryat for the plaintiff. 

Garrow and Nolan for the defendant. • 


[Attoriiies, IVtlUamten and 


Atkinson • 0 . Dickinson. 

El” prayed for leave to make a motion in this 
caufe, which he faid was entered for trial at the 
adjohriied fittings in London, 

Lord 


181T. 



Israel 

v. 

BeN’JAMIK. 


P.iynicnt of mo- 
ney into court , 
c.in only be 
proved by the 
iide for pjyic2 
it 


»8tr. 

Tliuiiday, 

July II. 

A Judge fitting 
at iiili prius at 
Wefiminder 
c.uiiiot upon mow 
tion m ike an 
order in n c.iufe 
cure red fur trial 
iu LiOUiloii. 
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Lord Elj.enborough.— Sitting here at nifi prius^ 
I have no jurifdiaion refpefting a caufe to be tried in 
London. The motion fhould have been made to the 
court in term time, dr muft be poftponed till I am 
fitting at nifi prius in London. In the mean time/f 
may be applied to at chambers to make an order upon 
a fummons : but I am now fitting under a commiffion 
of nifi prius for the county of Middlefex ; and I can-, 
not upon motion make an order of nifi prius in a caufe' 
entered for trial in the city of London. 


Antiently all caufes in Mid- 
dlefex were tridd at bar. But 
this, from the cncreafe of buli- 
nefs having been found ex- 
tremely inconvenient, it was en- 
abled by 1 8 Eliz. c. 12., that the 
the Chief Jiiftice of England, 
the Chief Jufticc of the Common 
Pleas, and the Chief Baron of the 
Exchequer, or in their abfence 
tw(i puilhc judges of their rc- 
fpeftive courts, within term time, 
pr four days next after the end 
of every term, might try in 
Weftminftcr Hull all manner of 
iffues which cught to be tried in 
any of the faid courts by an in- 
qued of the faid county of Mid- 
dlcfex ; and that qommiflions and 
writs of niii prius fliould be 
awarded in fuch cafes as had 
been ufed in any other fliire of 


the realm. — Two puifnc judges 
were required to fit at nili prius 
in Middlefex, in the abfcnce of 
the Chief Jufticcs or Chief Baron 
till 1 2 Geo. I . c. 3 T by which 
it was provided that any ont 
judge of the feveral courts of re- 
cord in Weftminfter Hall, might 
tjy caufes in the manner pre-. 
feribod by 18 Eliz. c. 12. ; and 
the time was extended to the 
fpace of eight days after the end 
of every term. By a fubfequent 
ftatute,24Geo. 2.c. 18. f.5,, this 
time is Hill further extended 
to fourteen days.—- In London 
trials at nili prius take place 
by immemorial cudom, and the 
judges fit at Guildhall when and 
as long as the exigency of bufi^ 
ne<s requires. 
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ADJOURNED SITTINGS IN LONDON. 


Diplock and Others, Executors, &c. of Hem* 
DERSOM V . Blackburn. 


' 1811. 
( — 

Friday, 

July 19. 


'J'HIS was an aftion of indebitatus afluinpfit to reco- 
ver the balance of an account. 

The only queftion between the parties was, whether 
the defendant had a right to take credit for a fum of 
134/. under the following circumftances ; 

The teftator who commanded a fliip of which the 
defendant was owner, when at the Cape of Good Hope 
had occafion to di-aw a bill upon England on account 
of the thip for about 1500/. From the ftate of the ex- 
change at that time, he received as a premium for this 
bill the fum of money in difpute. 


If the mafter of 
a Hiip in a fo- 
reign port, front 
the (late of the 
exchange re- 
ceives a pre- 
mium for a bin 
drawn upon Eng- 
land on account 
of the ihip, this 
belongs to hie 
owner, although 
there may have 
been a ufage foe 
mailers of (hips 
to appropriate 
fuch premiijfns 
to their own ulir* 


Park for the plaintiffs, contended that the 134A be- 
longed to the teffator, and offered to call witneffes to 
prove that it is ufuai for the captain of a lliip under 
thefe circumffances to be allowed for his own benehc 
any advantage arifing from the ftate of the exchange. 

Lord Ellenborough. — I am clearly of opinion 

that this premium belonged to the owner and not to 

the 
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i8ii. 

Diplock 
and others 

V. 

Black- 

burn, 


the captain. If a contrary ufage has prevailed, it has 
been a ufage of fraud and plunder. What pretence 
can there be for an agent to make a profit by a bill 
upon his principal ? This would be to give the agent 
an intcreft againfl his duty. I believe that in this vefy 
way, fervants of the public abroad have been guilty of 
enormous peculation. The tellator was undoubtedly 
bound to debit himfelf for the 134/* as much as for 
any other fura of money he received on the defendant's 
account. 

Plaintiffs nonfuited. 


Park and Gafelee for the plaintiffs. 
Garroia and Campbell for the defendant. 


[Attornies, Bagcley and Nind.‘\ 


See the cafes upon this fubJeA collecf^ed in a late valuable piibir- 
cation, Paley*s Law of Principal and Agent. p» 41* 


Johnson v . Machielsn£. 


tfroreisnfailon A CTION for fcamen’s wages alleged to have been 

flipulate in their iTV , , , 11 it. 

own country be- camecl Oil Doard a rapenburgh ihip called the 

Ibie the com- 

mcncemeiic of a voyage, that they will not fue the captain for any money abroad, but be fatisf ed with 
what he may advance them in dedudtion ol their wages tijl they retina home^ they cannot maintain 
aa action agaaiit him for wages, ’m the joints of this couktry. 

Waak. 
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Waakfaamkeid, of which the defendant was mafter, 
in a voyage from Gottenburgh to London. 



Johnson 


The Ihip was feized by an*Engli(h cruizer^ and Machui 
jibelled in the Court of Admiralty ; but afterwards 
reftored. 


The defence was refted on the third article of the 
agreement, ligned by the plaintiff and the other ma- 
riners belonging to this fhip before the commencement 
of the voyage : 

III. “ That they would not in foreign parts pro- 
fccute payment of any .money whatever of the 
“ captain, but be fatisfied with what he might be 
“ plcafed to advance them abroad in deduction of their 
wages,” 

Topping for the plaintiff, contended that this was no 
bar to the prefent action. The parties by their private 
agreement could not ouft the jurifdi£tion of our courts. 

* The plaintiff might be liable in his own country for 
fuing here j but the only thing to be confidered in 
this caufe was, whether the wages were due. The 
agrccpient, befides, was made abroad, and could not 
be enforced in this country. 

Lord Ellenborough. — If this were merely the 
regulation of a foreign government, I fhould leave 
that government to enforce it by punilhing the infrac- 
tion of it, or by any other means that might be 
more effcftual. But by the perfonal contra£l between 
the individuals before the court, it is exprefsiy ftipu- 

lated 
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i8ii. lated that the mariners fliall not fue the captain for 
^oHNsoif^ wages in foreign parts. It is impoflible for me to fay 
t,. that this ftipulation is void. There may be great reafon 
Mashiei.- foj. prote£ling the captain from fuits in foreign coun- 
tries, where he may have no funds to anfwer the 
demands of the mariners ; and it may be conducive 
to the interefts of commerce that the mariners fhould 
have the ftrongeft inducement to remain in the (hip till 
the adventure is completed. The rate of wages might 
be in part determined by the condition that they were 
not demandable till the £hip*s return home. The 
agreement was made abroad; but it is tranfitory ; and 
we are bound as far as we are able to give it the fame 
conftrudion and efFeft which it would receive in the 
country where it was made. 

The caufe was afterwards referred. 

Topping and Efpinajfe for the plaintiff. 

Garrow and Copley for the defendant. 


[Attornies, Ri^pingham and WllUii^ 


Vide Gienar v. Meyer, z H. Bl. 603 • Hulle v. Heitman, Abb, 
Shipp. P. IV. C. II. f 7. 


Delvalle 


TRINITY TERM, 48 GEORGE III. 1808. 


47 


Delvalle t). Plomer, Kht., and Another. 

was an a£tion againd the Sheriff of Middlefex 
for a falfe return of nulla bona to a writ of fieri 
facias fued out upon a judgment againfl; one Martha 
Lyalle, 

It was proved that between the tefte and return of 
the writ, Mrs. Lyalle had houfehold furniture and 
other property in her poffeflion, within the defendants’ 
bailiwick, more than fufficient to fatisfy the debt. 

The defence was, that flic was houfeheeper to the 
public Minifler at our Court from the Prince of Helfe, 
and that her goods were therefore privileged from 
being taken in execution, under flat. 7 Ann. c. 12. by 
which it is provided that “ all writs and procefs againfl 
“ the perfon or goods of an ambaffador, or other 
public minifler of a foreign prince or date, or the 
domcjHc fervant of fuch ambaffador or public mi- 
“ nider, fhall be utterly null and void to all intents 
“ and purpofes whatfoever.” 

In fupport of this, the defendants gave in evidence 
a certificate from the Secretary of State’s office, that 
the perfon therein named is the public Minider at our 
Court from the Prince of Helfe, — a written appointment 
from this perfon condituting Mrs. Lyalle his houfe- 
keeper, — and a notice duck up in the Sheriff’s office, 

intimau 


1811. 

Monday, 

July %%. 

It is not a fuf^ 
(icient juflifiai« 
tion ro the 
flifiifF for re- 
fufin)! to execute 
procefs, that the 
individual 
w hole perfun or 
goods It ifUies 
h.ts the appoint' 
ment of domed ic 
ierv’ant to a fo- 
reign minifter 
at otir court, and 
\hit notice of 
this has been 
ftuck up at the 
flierifF’s office, 
unlcisthe ap- 
pointment ho 
bona Jide i and 
in an a£lion 
ag inft the fhe- 
nff foi a falfe re- 
turn, the plain- 
tiff may (hew 
that the: appoint- 
ment was merely 
colourable. 
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iSri. ^ intimating that Ihe was one of the HefQan Minifter's 
Dei-yah-e domeftic fervants. 

aud'lviwther. The plaintiff's counfel propofed to prove in reply, 
that this was colourable and fraudulent ; and thausit 
the period in queffion Mrs. Lyalle kept a common 
boarding'houfe, and was a dealer in coals. 

On the part of the defendants, it was denied th^t 
this inquiry could be gone into in the prefcni oftion. 
The Sheriffs were bound by the appointment of Mrs. 
Lyfllle as the ambaffador’s houfckneper, and the notice 
Ituck up in their office. They might be expecled to 
inquire who the perfon was that granted the appoint- 
ment : they had done fo at the Secretary of Stare’s 
office, and foynd he was recognized by our govern- 
ment as the ambaffador of a Sovereign Prince. It 
was impoffible for them to go farther, or to invefligate 
what particular feryices were rendered by this lady tq 
His Excellency. 

Lord Ellenborouoh. — I think it is a fad now 
to be tried whether Martha Lyalk really was' a fervant 
to this public minifter ? If Ihe was not, the appoint- 
ment and notice are mere nullities, and her goods 
ought to have been taken in execution according to 
the exigency of the writ. The Sheriffs might have 
known that Ihe was not the domeftic fervant of any 
one, if Ihe was publicly keeping a boarding houfe on her 
own account ; and at any '^te, this is one among 
many other quellions which Sheriffs in the execution 
pf procefs muft determine at their 0W4 peril. In cafes 
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of real difficulty they may call for an indemnity, and iSti. 
the Court will enlarge the time for their making their 
return till an indemnity is given («). The provilion that v. 
•traders fhall not be protefted by the ftatute, peculiarly 
ftews the neceflity of tracing the real chara£ter of the 
fuppofed domeflic ferrant in an adion of this fort. 

It was fatisfadlorily proved that Mrr. Lyalle at the 
period in queftion, did keep a boarding houfe on her 
own account, and was a dealer in coals. 

The plaintiff had a verdid. 

Garrow and Lawes for the plaintiff. 

Park and Comyn for the defendants^- 

[Attcrnics, Pearte and SmitLI 


(a) In this very cafe the Sheriffs had been indemnified before 
tliry returned rtu//a honn. 


Forster v. Taylor Gent, one, &c. Monday, 

July az. 

^FIIIS was an adion by the landlord of the Three Tons where a prirat* 
Tavern in th,e Borough of Southwark, for a dinner proiSdM^tor'”*"* 

the expetice of 

maintaitting the jury fummoned to anefs the valire of property taken under the a^i this does not ex- 
ec nd to » dinner at a tavern given to the jury after delivering in their verr1i£f. 

'Where a party of feveral perfons dine together at a taverni they are jointly liable for the whole 
expence, and not merely each for hib own (hare. 

VoL. III. E 


fumifhed 
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iSii. 

U— V- — 

. Forster 

Taylor. 


furniihed by him to the Jury fummoned to alTefs the va- 
lue of property under a private aft of parliament, and 
eaten by them after they had delivered their verdift. 

r 

The pltuntiff at firft refted his cafe upon the words 
of the aft, by which it is provided that the expence 
of maintaimng the jury lhall be borne in a particular 
manner which would have made the defendant liable 
as attorney for one of the parties. The counfel ftated 
that it was the conftant praftice upon fucb occahons 
to provide a dinner for the jury after the bulinefs was 
over ; and it was often pointed out in thefe afts of 
parliament by whom the expence fhould be borne. 
— But 

Lord Ellekborough was of opinion that the 
words could not be extended to a dinner of. this fort, 
and that the legiflature could not be underftood to 
have fanftioned a fyftem of junketing among jury- 
men. 

It appearing, however, that the defendant's clerks, 
by his permiilion, had partaken of the dinner; — 

Lord Ellenborough thought that this made 
him liable ; and that the undertaking being joint, and 
there being no plea in abatement, he was liable for 
the whole. 

The plaintiff therefore had a verdift for the amount 
of his bill. 


Park 



TRINITY TERM, 48 GEORGE III. 1808. 


S» 


Park and Nolan for the plaintiff. 

Garrow, and D. Pollock for the defendant. 


[Attoriiies, AIcqcI and Taylor^ 


xSii. 

Forster 

Tayloii 


In Rol, Mr, “ vision fur 
cafcy* 24. 15. the fame doctrine 
IS laid down as to the joint lia* 
bility of perfons partaking of a 
tavern dinner, — with this diftinc- 
tion, that thofe who are invited 
are not liable to the landlord, if 
he knew that fadt. It is faid, if 
A. invite B. “ a manner et boier 
en le meafon de J. S.^ quant al 
hojle^ ambideux font liable a pater 
le reckning^^ ntfi le hojle conujl 
B* d*ejlre invite,** 

But the officers of a regimen- 
tal mefs arc only feparately lia- 
ble, each for his own Hiare. 

Brovin V. Doyle and othersm 
Sittings after I ySS, Cor, 

Lord Kenyon. 


This was an adion for pro- 
vifions furniflied for the ufe of a 
mefs of officers in camp, the de* 
fendants and others compofing 
the mefs. — Plea, non ojfumpfit, 

A paper containing the ac- 
count was proved, which was 
delivered by another of the mefs 
to plaintiff with the word **paid^* 
upon it, intimating that his pro- 
portion was paid. 

Lord Kenyon thought this 
fhewed that the plaintiff meant 
to charge them feverally. Ho 
alfo thought that originally they 
were only feverally liable ; and 
the verdi£f was for the d^fen^ 
dants. 


Gantt nj * Mackenzie. Tuefday, 

Jidy S3* 

^T^HIS was an a 3 ion on a bill of exchange for looo/. inanaeioo 
drawn at Barbadoes the 8th of February 1809, by ef<rf»fore 1 ^"^* 

^ bill of exchange 

di(honored here for non> acceptance, where the plaiQtlff is allowed a per centage in naine of damage^ 
be is only entitled to intercil from the day when the bill ought to hare been paid. 

£ a the 
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the defendant on Scott, Idles £sf Co. in London, pay- 
able to the plaintiff at 6o days fight. 

The bill was refufed acceptance on the 1 7th April 
1809, and was afterwards prefented for payment oii 
the 19th June following, and again diihonoured. 

The only queftion was, from what period intereft 
was to be calculated. 

Lord Ellenborough left this upon the cuffom 
of merchants, to the gentlemen of the fpecial jury ; 
who faid, the holder of the bill was entitled to 10/. 
per cqnt. as damages, and that intereft was to be 
allowed only from the time when the bill was pre- 
fented for payment ; and Mr. Waddington, the fore- 
man, obferved that he had known it fo fettled in a 
cafe before Mr. Justice Duller. 

Verdict accordingly. 

Garrow and Gafeles for the plaintiff. 

The Attorney General and Park for the defendant. 

[Aftornies, Gregjun iD’ C». auil 


18 1 1. 



Where there 
is no allowance 
for dainat;eS} tiic 
pljiiitiflfis en- 
titled to ntereft 
from the day 
Oio hill was dif- 
honnred for non- 
acceptance. 


But in a cafe of Harrifon v. 
Dickfon tried the fame fittingSs 
which was an adltion agaiuft the 
indorfer of a bill of exchange 
drawn upon England from N. 
S* WaUsf the plaintiff did not 


claim any per centage upon the 
principal as damages, and was 
allo./ed intereft from the time 
the bill was diftionourcd for non- 
acceptancc. 


Bellairs 
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1811. 

BeLLAIRS ANI> another U. EbSWORTH. . Wednerday, 

July M- 


'^pHlS was an action of debt on bond dated 7th Au> if a. become 
guft 1806, executed by the defendant, one Philip dwconditioii”' 
Nott, and one John Nott, by which they bound them* 
felves jointly and feverally in the penal fum of 1500/. b. for .11 rums 
under the following condition ; ceived by c. for 

, . B.*s ufe, and 

C. afterwards. 


“ Whereas the above bounden Philip Nott hath for 
fome time pafV a^led as the agent for the faid A. and J. peftner ; 

Bellairs, in the receiving of various large fuins of does not extend 
money for them, and the laid Philip Nott will continue ney '«cetved by 
to receive money and other things on their account. 

And whereas the better to fecure the faid A. and J. 

Bellairs the payment of all fuch fum and Aims of”"***^ 
money, which at any time hereafter fliall be in the 
hands of the faid Philip Nott belonging to the faid 
A. and J. Bellairs, the faid Philip Nott hath propofed 
and agreed to execute this prefent bond of indemnity, 
and hath prevailed on the faid John Nott and John 
Ebfworth to become furety for and to join with him 
the faid Philip Nott in the execution hereof, and to 
guarantee the faid A. and J. Bellairs and the furvivor 
of them againA aay lofs they may happen to fuftain 
on account of their conAdence in the faid Philip Nott 
touching the matters aforefaid ; Now the condition of 
the above written obligation is fuch, that if the abov'e 
bounden Philip Nott, his heirs, executors and adminif* 
trators do and iliall from time to time, and at all times, 

E 3 as 
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L— J 

BeX.1/A1RS 
and Another 

V. 

Ebsworth^ 


as often as he or they fhall be thereunto required by 
the faid A. and J. Bellairs, or the furvivor of them, 
make, draw out and deliver unto them, or the furvivor 

I 

of .them, a true and juft account of all fuch fum and 
fums of money, bonds, bills of exchange, promiffofy 
notes, or other fecurities for money, which he the faid 
Philip Nott, lhall or may hereafter receive or be in- 
truded with for and on account of the faid A. and J. 
Bellairs or the furvivor of them ; and if the faid Philip 
Nott, his heirs, executors or adminiftrators lhall and 
do, from time to timd, and at all times hereafter, 
when thereunto required, pay or caufe to be paid 
unto the faid A. and J. Bellairs or the furvivor of 
them, all fuch fum and fums of money which the faid 
Philip Nott lhall hereafter receive or be intruded with 
for, or on account of the faid A. and J. Bellairs or the 
furvivor of them, and alfo lhall when theiHiunto re- 
quefted, deliver unto the faid A. and J. Bellairs or the 
furvivor of them, all fuch bonds, bills of exchange, 
promiflbry notes, or other fecurities for money, which 
he the faid Philip Nott, fliall or may hereafter receive 
or be intruded with for' or on their account; and if 
the faid Philip Nott lhall conduct himfelf truly, juftly 
and honedly towards the faid A. & J. Bellairs, and the 
furvivor of them, in all his dealings and traiifaflions 
with them or the furvivor of them touching the mat- 
ters aforefaid, then the above written obligation to be 
void, See. 


The defendant, after craving oyer, pleaded that 
Philip Nott had accounted Sec. according to the con- 
dition of the bond. 


Ihe 
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The replication afligned feveral breaches, in not 
paying over money received by Philip Nott for the 
plaintiffs’ ufe. 

m 

It appeared that the Meffrs. Bellairs being bankers 
in the country, had employed Mr. P. Nott as their 
agent in London, to receive and pay money and fecu- 
rities on their account. He had no partner before 
or at the time the bond was executed ; but he fubfe- 
quently entered into partnerlliip with two pcrfons of 
the name of Mingay, and carried on bulinefs with 
them under the firm of Mingay, Nett Ssf Co. The 
plaintiffs continued to deal with the new partncrfliip 
as they had before done with P. Nott alone, till June 
1810, when the houfe failed. A confiderable fum of 
money w'as then due from them to the plaintiffs ; but 
every thing had been regularly paid, which bad been 
received by P. Nott only before the formation of the 
partnerfliip. 

Garrov) for the plaintiff, contended, that the defi- 
ciency at the time of P. Nott’s failure was a clear 
breach of the condition of the bond. The money due 
had been received by him, although he had reccHved iL' 
copjpintly with two others. Could it be faid then 
that he had **• paid or caufed to be paid to the plain- 
tiffs all fuch fum and Anns of money which he had re- 
ceived or been entrufied with, for or on account of 
the plaintiffs, or that he had conduficd himfclf truly, 
juftly and honourably towards the plaintiffs in all his 
dealings and tranfaftions with them ?” The defendant, 
as furety, took upon himfelf the rilk of P. Nott en- 

E 4 tering 


is 

1811 

fc , — 

Bellairs 
and Another 

V. 

Ebswouth* 
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i8ii. tcring into partnerlhip with improper perfons, and 
became liable for his good condud as the plaintiffs* 
agent, whether ailing feparately or in conjundion 
with others. 


Bbllairs 
and Another 

V, 

Ebsworth. 


Lord Ellenborough. — ^The defendant was furety 
for Philip Nott, and not for Mingay, Nott Co. 
When the plaintiffs entrufted their agency to the new 
firm, the defendant’s refponnbility was ai an end; 
He by no means undertook for the good conduCb of 
any ftiture partner with whom F. Nott might aflb- 
ciate. The recital and the whole^fcope of the condi- 
tion Ihew that the furetyfhip was confined to P. Nott 
individually. 


Plaintiffs nonfuited. 
Garrow and Gurney for the plaintiffs. 

Park and Marryat for the defendant. 


[AttornieSf Adam and Davhs.l 


So if there be a bond condi- D., on the death of one of the 
tioned for payment to A.^ B., partners, the obligation ccafes. 
and C., of all fums advanced by Strange v, Lee^ 3 Eaft^ 484. 
them their banking houfe to 


IIOARR 
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Hoarb and others V . GraI^am and another. 

^HIS was an a£kion on a promiflbry note for 4500/. 

dated 19th October 1810, made by Gibbon ^ 
Boyce^ payable to the defendants two months after 
date, indorfed by them to Grill Son^ who in- 
dorfed it to the plaintifis. 

t- 

The defence fet t^p was, that the note had been 
drawn as a collateral fecurity for certain advances 
made by the plaintiffs to Grill ^ Son ; that at the 
framing of the note, the defendants refufed to indorle 
it, unlefs the plaintiffs would agree that it ihould be 
renewed when it became due ; that the latter acceded 
to this condition, and that they afterwards demanded 
payment, inftead of calling for a renewal. 


1811. 

Wednefda/, 
July 24. 

In an a£lion on 
a promifTbry 
note or bill of 
exchange, the 
defendant can- 
not give in evU 
dence a parol 
agreement en- 
tered into when 
it was drawn, 
that it Ihould he 
renewed, and 
payment Ihould 
not be demand- 
ed when it be- 
came dua 


Lord Ellenborough. — I don't think I can admit 
evidence of this fort. What is to become of bills of 
exchange and promiffory notes, if they may be cut 
down by a fccret agreement that they {hall not be put 
in fuit ? The parol condition is quite inconfillent with 
the written inftrument. This purports to be a pro* 
miffory note payable two months after date. You fay 
it was not payable at the end of that time, and that 
when the two months had expired the payees, inftead 
of the money, were to have another promiffory note. 
I will receive evidence that the note was indorfed to 
the plaintiffs as a truft ; but the condition for a re- 

newal 
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iSii. newal entirely contradicts the inftrument which the 
'^HoaIe defendants have figned. Such an agreement refts in 
and Others confidence and honour only, and is not an obligation 
Graham There may, hfter a bill is drawn, be a binding 

and Another, promife for a valuable confideration to renew it when 
due ; but if the promife is cotemporaneous with the 
drawing of the bill, the law will not enforce it. This 
would be incorporating with a written contraS: an 
incongruous parol condition, — which is contrary to 
firft principles. There mufl; be a 


Verdict for the plaintiffs. 


The Attorney General y Garrow and Marry at for 
the plaintiffs. 

Park and Scarlett for the defendants. 

[Attoniics, Daives and Pa/wrr.] 


So in an action on a policy of place different from that infert- 
infiirance, evidence cannot be cd in the policy. Kaiiies v. 
received of a parol agreement Knightly, Skin. 454.. 
that the rillc fhould begin at a 


Friday* Jilly s6. PoYNTON V. FoRST£R AND OTHERS. 

Siv,bu ^ASE for malicioufly fuing out a commiffton of 

in an action for \ 

Tnjlicioufly fuing bankrupt. 

out a comniiliion * 

of bankrupt, it Is a fatal variance to alledge, that the deftiid-tnt fued the commifiloa out of the 
“ Co/4 ft nf Chancery'* 

The 
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The declaration dated that the defendants, without 
any reafonable or probable caufe whatfoever, fued and 
profecuted, and caufed and procured to be fued and 
profecuted out of His Majejiy's High Court of Chancery 
againd the plaintiff a certain commiflion under the 
great feal of Great Britain, founded on the feveral da- 
tutes made and then in force concerning bankrupts, &c. 

■ The Commiflion being put in,-^ 

*Park for the defendant, objefled that ii was mif- 
defcribed in the declaration, as it did not iflue out of 
the High Court of Chancery. The jurifdidtion of the 
perfon who holds the great feal in bankruptcy is quite 
didinft from his jurifdiftion as Lord High Chancellor. 
The Mader of the Rolls may reprefenl him in the lat- 
ter capacity, but cannot fit upon the mod trifling 
bankrupt petition. A commiflion of bankrupt docs 
not iffue, like original writs, from the great officina bre- 
vium in the Court of Chancery ; but it pall'es under 
the great feal by virtue of certain afts of parliament, 
and has no more its origin in the Court of Chancei'y 
than a patent for a new invention. 

The Attorney General and llolroyd, contra, pointed 
out that the commiflion was iffued upon a petition 
addrefled to “ John Lord Eldon, Lord High Chan- 
cellor of Great Britain.!* and was aclually figned by 
him “ Eldon, C.” They contended that conimifllons 
iflued by the Lord Chancellor might without impro- 
priety be Paid to ilTuc out of the Court of Chancery ; 
and at any rate, that this defeription of the commiflion 
might be rejedlcd as fiirplufage, and it was enough to 

prove 


Si) 

1811. 

POYNTON 

V. 

Forster. 
and others. 
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1811. 

POYNTOK 

V. 

FoRSTEIt 

and Others. 




prove that it ifltied under the great feal of Great 
Britain, which would have been enough to (late in 
the declaration. 

% 

Lord Ellenborough was inclined to think that 
the declaration contained a &tal mifdefcription of the 
commillion, but fared the point at the requelt of the 
plabtiff’s counfel (a }. 


tofuftain m*’!!- declaration further alleged, that the faid com- 

fegition, that miffion was afterwards, on the application and petition 

the commiflion r 1 1 • r 1 v ^ 

was duly fuper- 01 the plaintiff preferred to the Right Honourable 
«»u6h'top2e John Lord Eldon, Lord High Chancellor of Great Bri- 
rord1:*han^eS^ duly fuperfedcd. 

directing it to 

b« fupetieded. >j>q fupport this allegation, an order was put in, 
figned by the Lord Chancellor, direfting the commif- 
fion to be fuperfeded.— But 


Lord Ellenborough was of opinion that this was 
infufEcient, and that it was necelTary to produce a writ 
of fuperfedeas under the great feal (fi). 

Plaintiff nonfuited. 


The Attorney General, Garrow and Holroyd for the 
plaintiff. 

Park and Richardfon for the defendant. 

[Attornics, BlatlUcl and Wathint^ 


(a) FiVr Chapman v. Pick- licious arreft, to (hew the former 
erfgiliy 2 Wils. 145. fuit determined, it is not enough 

{b) So in ail adtion for a ma- to put in a Judge’s order to (lay 

pro- 
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proceedings on payment of cofts, no otherwife than by an entry of 
and to prove that the cofts were ' a nollt profequit the Court held 
paid accordingly, i Efp. N. P. that this evidence did not fup» 
Caf. 80. — And where it was al> port fhe declaration; for the 
leged in an adion for the nia> nolle profequi is a difeharge .as 
licious profecution of an indid* to the indiftment, but it is not an 
ment, that the plaintiff was le~ acquittal of the crime. God* 
gltimo modo aequietatus, and it dardv. Smith, Salk. 21.6 Mod. 
appeared that he was acquitted 261. S.C. 


Blackburn and another v , Thompson. 

'J'HIS was an adion on a policy of infurance dated 
21ft December xSoy, on the cargo of the Elizabeth 
and Mary^ “ at and from London, until the (hip’s 
“ arrival at her laft port or place of trade and difeharge 
“ in Hayii (formerly called St. Domingo).” 

The velTel, under Britilh colours, failed from London 
in November 1807, with a cargo of dry goods, pro- 
vifions and wine, the property of the plaintiffs, bound 
for St. Domingo. In the month of January following 
(he arrived at Cape Franpisy then under the dominion 
of Cbrijiophe. Here the plaintiff’s agent fold and 
delivered about a fifth part of the cargo, and con- 
tradied with the Intendant of Chrijlophe for the fale 
of the remainder, deliverable at St. Man^s, another 
port under the dominion of the fame chief. The fhip 
was proceeding thither when (he was captured by his 
Majeffy’s (hip Daidahis and carried into Jamaica. The 
cargo was proceeded againff in the Vice-admiralty 
Court there, and condemned as lawful prize ; but on 

appeal 


1811. 

» 

POTMTON 

V, 

FoRSTEa 
and Others. 


Friday, July 26 * 

SmcR the 19th 
of May 1806, 
the trading 
between this 
country and 
ports and places 
in the Ifland of 
St. Domingo, not 
under the domi* 
nion and in the 
n£lual pofTeflioia 
of his Majefty** 
enemies, has 
been lawful 
without any 
licence. 
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iSii. 

t.M — .■! »J 

Blackbukn 
and Another 

V. 

Thomfson. 


appeal to the Privy Council, this fentence was reverfed, 
and the proceeds of the cargo were ordered to be re- 
ftofed, on payment of the captor’s expences. 

No licence was pat in on the part of the plaintiff. 


Topping and Carr for the defendant, contended, that 
mthout a licence the voyage was illegal as a trading 
with the enemy. The Court muft take notice that St. 
Domingo was a colony belonging to France, with whom 
we are at war ; and whatever internal changes might 
take place in it, until recognized in a new capacity by 
fome folemn aft of our government, it muft continue 
to be confidered an enemy’s colony. Courts of juftice 
are incompetent to enquire whether fuch a change has 
taken place in a colony belonging to a foreign nation 
that it may be looked upon as feparated <from the 
mother country, and as having acquired an independent 
exiftence ; and were the reparation ever fo complete, 
it is only from the King’s proclamations and afts of 
ftate we can know whether the emancipated colony is 
to be conftdered hoftile, neutral or friendly. In the 
words of Sir William Grant in the cafe of the Pelkany 
Burke^ before the Privy Council (o), “ it always 
belongs to the government of the country to de- 
“ termine in what relation any other country ftands 
towards it ; that is a point on which courts of juftice 
“ cannot decide.” — It is therefore incumbent on the 
plaintiffs to Ihew, that before the commencement of th0 


(a) I Edwards, App. D. 


voyage 



TRINITY TERM, 48 GEORGE III. 1808. 

voyage ib queftion our government had legalized the 
trade between Great Britain and St. Domingo. But 
the firft order in council for this purpofe bears date 
14th July 1808 ; and previous to that time all velTels 
failing from Great Britain to St. Domingo traded 
under a licence, in the fame manner as if they had 
been bound for a port of France on the continent of 
Europe. This very queftioil has already been difpofed 
of by the decilion of the Court of Appeals in the cafes 
of the Dart and Happy Couple^ in which it was held 
that notwithftanding the unfettled ilate of St. Domingo, 
and that the authority of France was no longer regard- 
ed there, it was dill in point of law under the domi- 
nion of France, and mud be confidered as an enemy’s 
colony. 

The Attorney General for the plaintiff, allowed the 
general principle that a country which had been an 
enemy’s colony, whatever internal revolution might 
happen in it, mud dill be confidered in a court of 
judice as bearing an hodile charader till recognized 
by our own government as danding in a different re- 
lation. Upon this principle the cafes of the Dart and 
Happy Couple proceeded. Thefe (hips were taken early 
in the year 1805 ; and although it was matter of no- 
toriety that a confiderable part of St. Domingo had 
been then emancipated from the dominion of France, 
nothing had been done by our government to autho- 
rize a Prize Court to prefume a change in its national 
chara£fer. But between that period and the com- 
mencement of the prefent voyage, orders in council 
were iffued, which although they do not exprefsly 
4 legalize 


1811. 
c — 

Blackbv*.!* 
and Another 

V. 

Thompson. 


17th March, 
1 80S, cited 
1 Edwards, f. 



CASES AT NISI PRIUS, 


1811. 

J 
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and Another 
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legalize the trade between Great Britain and St. Do* 
mingO) do moft diftin£tly recognize that parts of that 
Illand were no longer under the dominion of France, 
and were therefore t6 be conlldered neutral territory. 
By the firft, dated 19th November 1806, His Majefty 
authorized the Governor of the Bahama IJlands^ and 
others, to grant licences to Britilh vefTels to clear out 
from the port of Road Hdrbour in the Ifland of Tortohy 
and from the free ports in the Bahama Iflands, ** to 
fuch ports or places in the Ifland of St. Domingo as 
are not or fliall not blunder the dominion and in the 
aftual pofleflion of any of His Majefty ’s enemies.” 
On the recapture of Buenos Ayres, another order in 
council was iflued, dated iith February 1807, per- 
mitting all Britifli veffels which had cleared out from 
any ports of the United Kingdom to Buenos Ayres 
and the River Plata “ 10 proceed without interruption 
to any port of the Ifland of St. Domingo mt in the 
immediate pojfejjion and under the controul of France and 
Spain, there to difpofe of their cargoes.” And by a 
limilar order dated 15th July 1807, the Governor 
of Nova Scotia is authorized to grant licences to Britilh 
Ihips to clear out from any port in the province of 
Nova Scotia “ to fuch ports and places in the Ifland of 
St. Domingo as are not or fliall not be under the do- 
minion and in the a£tual pofleflion of the government 
of France or Spain.” Thefe were authoritative de- 
clarations to courts of juftice that parts of St. Domingo 
had ceafed to be under the dominion of the enemy 
and to bear a hoftile charadter, and opened the quef- 
don in each particular cafe in which the legality of a , 

14 voyage 
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Yoyage to St. Domingo was difputed, whether the part 1811. 
of the Ifland to which the ihip was bound was or was ' < 

not under the dominion of the enemy. Such is the fn^Anothw 
e(Fe£l which has been given to *thefe orders by our 
Courts of Prize. In the cafe of the Manilla^ Barret, 

I Edwards, i. Sir William Scott held that in confe- 
quence of thefe orders in council, ports and places of 
St. Domingo not in poflefliori of the French, were ex- 
cq)ted out of the general charader of the Ifland as an 
enemy’s colony, fo that the voyage of an American 
fhip from Port au Prince to Gottcnburgh was confi- 
dered as not being contrary to the order In council of 
nth November 1807, forbidding all commerce be- 
tween the enemy's colonies and foreign ftates. So in 
the cafe of the Pelican, Burke, before alluded to, 
where the fame qucftiou arofe at the Cockpit, the 
veflel und^r Danifli colours having been captured on a 
voyage from Port au Prince to New Tork, Sir William 
Grant in giving judgment fays, “ We are of opinion 
that thefe orders do contain a recognition on the part 
of His Majefty’s government, that there are ports and 
places in St. Domingo not only not in the pofleflion 
but alfo not under the dominion of France, The only 
ground for condemnation in this cafe is, the trading 
from a hoftilc colony j but that cannot apply to thofe 
parts of it which are not confidered or held to be 
under the dominion of the enemy ; and therefore the 
real queftion is as to the defeription and charader of 
the port or place from which the veflel was trading. 

It was not neceflary that government fhould have 
afeertained in what way affirmatively St. Domingo 
Ihoutd be politically and commercially confidered. It 
is fuflicient for tlte prefent queftion, that the orders 
VoL. III. F , negative 
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negative a hoftile charafter applying to certain parts of 
the colony.” The property was therefore rcftored. 
and Another — In this cafe the only objeftion to the legality of the 
'^'HOMrsOH it b a trading to an enemy’s port. But 

thefe orders declare that there are ports in St. Do- 
mingo which are not enemy’s ports ; and it is not con- 
tended that during any part of this adventure either 
Cape Francois or St. Marc's was in the poffeflion or 
under the dominion of France. The vf)yage was 
therefore innocent in its own nature, and required no 
licence to legalize it. Had it not been fo, the fentence 
of the Vice Admiralty Court would not have been re- 

verfed by the Privy Council. 

« 

Topping in reply, infilled that the very orders relied 
upon were ftrong to fiiew that voyages of Britilh fliips 
to St. Domingo (except from Road Harbour and the 
other ports fpecified, under a licence granted by the 
Governor,) were illegal, till the general order of 14th 
December t8o8 ; and he denied that the cafes of the 
Manilla or Pelican applied, as they turned merely 
upon the conftruftion of the orders in council with 
refped to neutral navigation. 

Lord Ellenborouoii. — The qucllion here is, 
Whether the Ihip in quellion was engaged in a trading 
to a hoftile territory. In the prefent fituation of the 
world, the national charafter of dilFerercnt places 
muft from time to time be determined by courts of 
juftice. We had lately occafion to try the national 

charafler of Corfu (a,') The moll potent evidence upon 

* 

(a) Stt Donaldfou «. Thompfon. 1 Campb. 429. 

fuch 
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fuch a fubjed is the declaration of the ftate; and 181 1. 

if the ftate recognizes any place as not being in the 

relation of hoftility to this country, that is obligatory and Another 

on courts of juftice* In the ordfer in council of 15th 

July 1807, though emitted for a different purpofe,*! 

find a diftindi: recognition that there are ports and 

places in the ifland of St. Domingo not in the poflefflon 

or under the dominion of the enemy. Docs not this 

bring it then to a point of fadt, whether Cape Francois 

and St. Marc's were of that defeription, — about which 

there is no controverly. The court of appeal had all 

the circumftances before them ; they knew how the 

voyage had been inftituted and how it had been pro- 

fecuted ; and as they ordered the property to be 

reftored, I mud confidcr that they recognized the 

voyage to be legal, and that there was a legal fubjedl 

of infurancc. 

VerdidI for the plaintiff, 

A rule obtained in the enfuing term to fliew caufe 
why this verdidk fliould not be fet afidc, and a new 
trial granted, was afterwards difciiarged, — the whole 
court fully concurring with the opinion delivered by 
Lord ELLKNBOROunii at nifi prius. 

The Attorney General^ Garrozv, Park, and Campbell 
for the plaintiff'. 

Topping and Carr for the defendant. 

[Attornies, AV/iiaiid Cibbs^ ' 

Vidu Johnfon v, Greaves^ 2 Taun^ 544. acc, 

y 2 
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if the cutting 
look place in an 
attempt tonppre- 
hendthe priloiicr 
previous to any 
notification being 
made to him of 
the piirpofe for 
which he was 
kid held of. 


WORCESTER. 


Crown Side. Coram Lawrence, J. 


Re3? V . Ricketts. 

'J'HIS was an indiftmcnt on Lord ElleRborough’s 
aft, 43 Geo. 3. c. 58. for malicioufly cutting one 
J. Webb with intent to obftruft, refift and prevent the 
lawful apprehenfion and detainer of the prifoner. 

It appeared that in the morning of the day men- 
tioned in the indiftment, the prifoner ftole feme wheat 
from an outhoufe belonging to one J. Spiljbury. The 
wheat being foon after found concealed in an adjoin- 
ing field, Spiljbury, Webb and others, watched near 
the fpot, expefting that the thief would come to carry 
it away, and that they ihould thus be able to ijifcover 
and apprehend him. In the courfe of the day the 
prifoner and another man walked into the field, and 
lifted up the bag containing the wheat. They were 
immediately purfued, and Webb feized the prifoner, 

1 3 with- 
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without defiring him to furrender, or ftating for what 1811. 
reafon he was apprehended. A fcufile enfued, during 
which, before Webb had fpoken,* the prifoner drew a 
knife and cut him acrofs the throat. * Ricketts. 

Lawrence, J.w-As Webb did not communicate to 
the prifoner the purpofe for which he feized him, this 
cafe does not come within the fiatute. If death had 
enfued, it would only have been manfiaughter. Had 
a proper notification been made before the cutting, the 
cafe would have affumed a different complexion. The 
prifoner mufl; be acquitted upon this indi£iment. 

lie was afterwards found guiltji^of larceny in IteaL 
ing the wheat. 

I 

deed and Penk'e for the profccution, 

Pettit for the prifoner. 


But if a con (table acting with- 
in his diftriCi, where he is gene- 
rally knowPs produces his ilaff 
of office, the law will prefume 
that the party to be apprehended 
had due notice of his intent, 
without a verbal notification. 
Gordon’s cafe, i Eaft, P.C.315. 
^nd it is fnflicient for a confta- 
l;)Ie to fay, he arrefts ia th King's 
name. I Hale, 583. Where the 
party kndws the officer and liia 


bufiriefs, the law requires no eiP- 
prefs notice to be given. As 
where Pennf drew his fword upon 
a bailiff who came to arreft him, 
and faid, Stand off, 1 know 
you well enough, come at your 
peril and upon the bailiff's 
immediately taking hold of him 
without ufing words of arreft or 
{hewing any warrant, Pevj killed 
him : this was holden to be mure 
der. €afe, Cro. Car, 
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OXFORD CIRCUIT. 


GLOUCESTER. 


Coram Le Blanc, J. 

i8ii. ■ 

Saturdiy, BeTTERBEE V. DaVIS. 

Aug. 3. 

Tt is not a good TN alTumpfit, ilTue was joined upon a tender of the 

tender of a frac- A/* 

tional film, for fuiH 01 3^* 

the debtor to of- 

a bank note to a It appeared that before the adion was commenced 
InftoSr’ the defendant produced to the plaintiff a 5/. bank note, 
hmt,. take out gjjj dgfired him to take %l. \os. out of that. The 

of that trie fum , ^ 

to be paid. plaintiff faid I will fee you another flmc,” and 
walked away. 

The counfel for the defendant contended, that this 
was a fufficient tender; and relied upon Waders 
CafSf 5 Co. 115. a, where it was refolved, “ That 
if a man tenders more than he ought to pay, it is 
good, for omne majus continet in fe minus^ and the 
other ought to accept fo much of it as is due to him. 
Quando plus Jit quam fieri debetf videtur etiam illud 
fieri quod faciendum eji. Et in majore fummd continetur 
minor.** 

Le Blanc, J. The cafe in Lord Coke refers to 
mnies numbered. If I tender a man twenty guineas 
in the current coin of the realm, this may be a veiy 
good tender of fifteen, for he has only to felef); fo 

much 
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tnuch, and rcflore me the refidue. But a tender in 1811; 
bank notes is quite different. In that cafe, the tender 
may Be made in fuch a way that it is phyfically im< «. 
poffible for the creditor to ta^e what is due, and Datis. 
return the difference. If 3/. los. could be tendered 
by a note for 5/., fo it might by a note for 50,000/* 

The iffue mull .be found for the plaintiff. 

Dauncey and Abbott for the plaintiff. 

Jervis and Hughes for the defendant. 


Vide Spybey v. Hidf, i Campb. i8l> 

» 


MONMOUTH. 


Coram Le Blanc, J. 


Doe d. Morgan v. Church. Monday. 

Aug. 5. 

jp j ECTMENT for a meffuage and lands. Where a houre, 

arc held under 

The defendant had held thefe premifee together JjSnfrenT.'a*' 
with certain great and /mail tithes at a joint rent of 

^ andpremifet 

ihtii appurUnamcsl' includes the tithes, and Is fufficient to put an end to the tenancy. 

that .iUhoU);li ticlK's arc let by parol, the tenant is entitled to a notice to quit. 

y 4 145/ 
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145/. A year under a parol demife from the leUfor of 
the plaintiff. ^ 

_ « 

.The quedion was, whether the tenancy was deter-, 
mined by the following notice to quit : 

Mr. Edward Church, <• 

I do hereby give yoh notice to quit and deliver up 
to me or my affigns on the and of February next, the 
quiet and peaceable poffeflion of all mejfuage^ tene- 

ment or dwelling houfe, farm^ lands, and premifes with 
appurtenances which you rent of me in the pariih 
of S. or elfwhere in the county of M. Dated 30 April 
1810. 

A. Morgan. 

Dauneey and Peake -for the defendant, contended, 
that the notice did not extend to the great and fmall 
tithes, and was therefore a nullity. Where feveral 
things are held under a joint demife, the leffor cannot 
determine the tenancy as to part only. But this notice 
contained no words which could pollibly apply to 
tithes. The tenancy as to the tithes therefore ffill 
continued ; and in that cafe, fo did the tenancy as to 
the houfe and lands now fought to be recovered. 

Per-vis and Abbott contra, gave two anfwers to the ' 
obje£tion, ill. That as tithes cannot be demifed except 
by deed, and as the demife here was by parol, the de- 
fendant never had any legal intereft in the tithes and 
there was no tenancy as to theqi to be determihed. 
^ly, Th<u the word premifes was large enough to 

com- 
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eomprehend the tithesf and was not to be confined to 
the houfe, farm, and lands before mentioned. 

• 

Le Blanc, J. faid. If there be a joint demife of land 
smd tithes at a joint rent, it is clear that the landlord 
cannot determine the tenancy as to the land without 
at the fame time determining it as to the tithes. In 
this cafe, he vras inclined to think that although the 
tenant had only a licence to take the tithes, the notice 
ought to extend to them. But he was clearly of 
opinion that the notice was fufficient for that purpofe. 
Where the tithes were held along with the farm, it 
muft have been underftood by both parties that this 
notice was to apply to both. His Lordfhip therefore 
dire&ed a 


i8ir. 

MoItGAM 

V. 

Chukch. 


Verdift for the leflbr of the plaintiiF, 


Although a leafe of tithes can* in a holding of land. Wyburd 
not be without deed, yet a parol v. Tuck, i Bos. and Pul. 46J. 
agreement for retaining tithes Bifhop v. Chichefter, 4 Grom* 
inuft be determined by a notice 1316, 2 Bro. C. C. 161 S. C*' 
with analogy to the notice given 


X 


Crown Side. Coram Lawrence, J. Tuetasy, 

Aug. 6. 


^HIS was an indictment on the and fed. of Lord Upon m ma* 
Ellenborough's aft, 43 660.3. adnii- 

I ' ’ ing the prifooer 

with having admtniftered to a woman the decoUhn Of favin, with intent to procure abortion, it if no 
• materitf Taxianc^ that the prepaiaiion of fa^in adniinilteied, is properly called an. nott 


flifteung 



u 


OXFORD CIRCUIT. 


niftering favin to a woman not quick with- child, for 
the purpofe of procuring abortion, (a) 

The firft count of the indiftment charged that the 
prifoner on the loth day of January i8ii, and oa 
divers other days and times between that day and the 
2oth of March in the year aforefaid, at the parilh of 
St. Mary’s in the county of Monmouth, wilfully, mali> 
cioufly, unlawfully and felonioufly did adminifter to 
and caufe to be adniiuiflered to and taken by one 
Hannah Mary GolJfmithi fingle woman, divers large 
quantities, that is to fay, 6 ounces of the decoSiion of a 
certain ihrub called Savin, then and there being a 
noxious and deftrudive thing, the faid H. M. G, on 
the faid loth day of January in the year aforefaid, and 
continually from thcncc until the faid 20 th day of 


(a) The provides that if 
any perfon or perfoiis fliall wilful- 
ly and malicioufly adminifter to, 
or caufe to be adminiftered to or 
taken by any woman any medi- 
cines, dmg or other fubftaiice 
or thing whatfoever, or fhall ufe 
or employ or caufe or procure 
to be ufed or employed, any in- 
ilniment or other means what- 
foever with intent thereby to 
caufe or procure the mifearriage 
of any woman not being or not 
being proved to be quick with 
child at the time of adminifter- 
ing fuch things, or uling fuch 
means^ tkat then and in every fuch 


cafe, tlie perfon or perfons fo 
offending, their counfellors, aid- 
ers, and abettors, knowing of 
and privy to fuch offence, fhall 
be and are hereby declared to be 
guilty of felony, and fhall be lia- 
ble to be fined, imprifoned, fet 
in and upon the pillory, publicly 
•ir privately whipped, or to 
fuffer one or more of the faid 
punifhments, or to be tranf- 
ported beyond the feas for any 
term not exceeding fourteen 
yea.s, at the diferetion of the 
Court before which fuch ofFen# 
dcr (hall bp tried and convlAed, 

March 
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March in the year aforefaid, at &c. aforefaid, being tSit. 
with child, but not quick with child, to wit, at the re« 
fpe€live times of adminiftering fiich divers large quan- 
tities of the deco 6 lion of the faid Ihrub called Savin as 
aforefaid, with intent thereby to caufe and procure the 
mifcarriage of the faid H. M. G., againft the form of 
the ftatute. See. 

It appeared that the prifoner prepared the medicine 
which he adminiftered to Mifs Goldfmitb by pouring 
boiling water on the leaves of a fiirub : and the medi- 
cal men examined, ftated that fuch a preparation is 
called an infnfwn not a decoBion ^ — which is made by 
boiling the fubftance in the water. 

The prifoner’s counfel infifted that he was entitled 
to an accquittal on the ground that the medicine was 
mifdefcribed. 

Lawrence, J. That objeftion will not hold. The 
infulion and decoftion are ejufdem generis, and the 
variance is immaterial. The queftion is, whether the 
prifoner adminiftered any matter or thing to this 
woman with intent to procure abortion. 


Witneffes were called for the prifoner to prove that upon an m- 

/•' . didtmentoB 

the ihrub he ufed was not favin, 43 Geo. j.c.58. 

§.z,chajstfigthat 
the prifoner e||« 

i|ilniftercd to a woman with child but not quick with child, for the purpofe of prccuiing dbotcioS « 
large quantity of a certain ** mixture to the jurors unknown, then and there hcirg a nexiow end 
deftrutlive thing,” it is unneceflary to prove that the muLtuic was noxious or deftrudlivej os even that 
the woman was aftually with child. 


The 
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The counfel for the profecution, infifted, that eyeif 
in that cafe the prifoner might be found guilty upon 
the lad count of the indictment, which charged that 
he ^dminiftered a large quantity “ of a certain mixture 
tQ the jurors unknown, then and' there being a noxious 
and dcJlruElive thing** 

The prifoner's counfel objected that unlefs the fhrub 
was /avin, there was no evidence that the mixture 
was “ noxious and dcftruftive.” 


Lawrence J. In an indictment on this claufe of the 
Ilatute, it was improper to introduce thefe words ; and 
although they are introduced, there is no neceflity to 
prove them. It'is immaterial whether the Ihrub was 
favin or not, or whether or not it was capable of pro- 
curing abortion, or even whether the woman w^ 
actually with child. If the prifoner believed at the 
time that it would procure abortion, and adminiftered 
it with that intent, the cafe is within the llatute, and 
he is guilty of the oflfenge laid to his charge. 


The prifoner urged that he had given the young 
woman an innocent draught for the purpofe of amusing 
her, as Ihe had threatened to deftroy herfelf, unlefs 
enabled to conceal her Ihame } wd the Jury returned 
a verdict of not guilty. 


>! ■ ■■ ' ■■■■ ! < 

The prifoner had been previoully tried on the yfiry? 
f^ion of the ftatqte (a) for the capital charge, ‘iij 

popular ienfe, 
viz. when the 

woman has felt (<7) Whereby it is cnafted that maliciouny and unlawfully ad- 

** perfon fljall wilfully* ipiuiftev to* or c^ufe ,to be ad- 


The words 
*' quiet tuitb 
ebiUf* in the 
iiilt lediou of 
43-0.3.0.58., 
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adminidering favin to Mifs Goldfmitb to procure 
abortion, fhe being then quick with child. In point 
of fail, Ihe was in the fourth month of her pregnancy. 
She fwore, however, that Ihe had not felt the child 
move within her before taking the medicine, and that 
ihe was not then quick with child. • The medical men 
in their examinations, differed as to the time when 
the foetus may be dated to be quick, and to have a 
diftinil exiflence ; but they all agreed that in common 
underflanding, a woman is not conddered to be quick 
with child till ihe has herfelf felt the child alive and 
quick within her, which happens with different 
women in different ftages of pregnancy, although 
mod ufually about the fifteenth or lixteenth week 
after conception. 

Lawrence J. faid, this was the interpretation' that 
mud be put upon the words quick with child in the 
datute ; and as the woman in this cafe had not felt 
the child alive within her before taking the medicine, 
— he direfled an acquittal. 


In the courfe of the trial the prifoner’s counfel proved Q- whether it 

A t noviT ii6cc(i3rir 

that there is not any fuch parifh in the county of in an indidtmeuc 
Monmouth as the parifh of St. Mar/s laid in the in- 

-- -- - ■ - the county. 

minirtered to or yiken by any riage of any woman t/jen Being 
of His Majefty's fubjeiSts, any guicB with childy the offender 
deadly poifon or other noxious fhall fuffer death as in cafes of 
and ieftrudive fubftance or felony without benefit of cler* 
thing, with intent thereby to gy.’* 
oaufe and procure the mircarv 



di^ment. 
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y* 


WednelJay, 
Aug. 7 - 

Slat. 26 Hen. 8. 

c,6. authorizing 
the trial of felo- 
niei committed 
in Wale?, in the 
next adjoining 
Engltih county, 
extends to felo- 
nies rubfequently 
created. 


diriment. — - It was contended on the other fide, that it 
is no longer neceflary in fuch an indiftment to lay any 
parifh, as the jury are to come from the body of the 
county. 

Lawrence, J. faid he would fave the point for 
the opinion of the Judges. 

Hughes and Gleed for the profccution. 

Cliiford and Puller for the prifoner. 


HEREFORD. 


Crown Side. Coram Le Beanc,’ J. 


Rex V . George Window. 

^■'HE prifoner was tried before Graham, B. at the 
laft I.ent Aflizes for the county of Hereford^ upon 
an indiftment which charged, that on the 27th day of 
Auguft in the 50th year of His Majefty’s reign, he 
had in his poffelfion, at Llangcny in the county of Bre- 
ton, twelve reams of paper, with a counterfeit mark 
of the Ramp of His Majefly’s Excife Office on the 
covers or wrappers of the faid reams of paper, know- 
ing the fame to be counterfeited. 

la By 
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By 49 Geo. 3. c. 80. this oiFence is made a felony, 
punilhable with feven years tranfportation. 

The prifoner’s counfcl contended that he could be 
legally tried upon this charge only in the county of 
Brecon^ where it was alledgcd to be committed. 
I’hey denied that 26 Hen. 8. c. 6. which provides 
that the felonies therein mentioned when committed 
in Wales may be tried in the next adjoining Engliih 
county, extends to felonies created fince the palling 
of that ftatute ; and they relied mainly upon 26 G. 2. 
c. 19. which makes the plundering the effeds of any 
velfel wrecked or in diftrefs, felony without benefit of 
clergy, and which enafis by feet. 8. “ that if the fact 
be committed in Wales, then the profccution lhall or 
may be carried on in the next adjoining Englifli 
(bounty.”, — Such a provifion would have been wholly 
unneceflary had the llatute of 26 lien. 8. extended 
to the trial of all felonies, whether created before or 
after. Therefore, if the words of 26 Hen. 8. w'cre 
equivocal, the more recent ftatute muft be confidered 
alegiflative declaration, that it extendeil only to mui- 
ders and fuch ofl'ences as were felonies when the adf 
parted. 

Graham B. faid he would favc the point for the 
opinion of the Judges.-— Accordingly, the prifoner 
being found guilty, judgment was refpited till the pre- 
fent artizes. 

Xhe prifoner being now put to the bar,— 



Rex 

V- 

WlNDOW. 


Le Blanc 



So 


OXFORD CIRCUIT. 


i8it. 

Rbx. 

V. 

WlHDOW. 


Le Blanc, J. recapitulated the proceedings, and 
ftatc'd the objedlion taken by the prifoner^s counfel. 
He then faid that this objection had been conlidered 
by the Judges, who were all of opinion that the ftatute 
of 26 Hen. 8. extended to felonies fubfequently erd- 
ated, and that the prifoner had been rightly tried 
for this offence in the county of Hereford, His Lord- 
Ihip concluded by fentenciug him to be tranfported for 
the term of 7 years. 


Jervis i Dauncey and ^Abbott for the profecution, 
Sevan, Gleed and Fuller for the prifoner. 


Vldt Rex Parry, 1 Lcacb C. C. 12J. 2 Eaft P. C. 773. 

S.C. 


SHREWSBURY. 


CoRAM Le Blanc, J. 


Ttoeftlafft 
Aug. 13. 


Chandler v. Thompson* 


wtadoTbenifcd 'J’HIS was an aftion on the cafe for flopping njJ a 
and enlarged, window in the plaintifPs dwelling houfe. 

the owner of the ^ » 

edjoining land ^ ^ • 

cannot lawfully obftruft the pafTage of light snd air Co any part of the fpace occupied by the antient 
window, although a greater portion of light and air he admitted through the unobllruCied part ot the 
•nlarged window than was anciemly enjoyed* 

It 
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It appeared that there had been for many years a | 8 ii. 
fmall window in the place in queftion. About three < — J 

• * tjHANDLEH. 

years ago, the plaintiff coniiderably enlarged it, both 
in height and width, and put iii a fafti frame inffeiid Thompson. 
of a leaded cafcment. The defendant, who is the 
owner of the adjoining ground, then ereded the buil- 
ding complained of, which completely covered feveral 
inches of the fpace occupied by the old window, but 
Itill admitted more light to pafs through the new 
window than the plaintiff had enjoyed before the 
alteration. 

Jervis for the defendant, inlifled that under thefe 
circumftances the a£Hon could not be maintained. 

The plaintiff' had only a right to fo much light as he 
had appropriated by 20 years’ enjoyment ; and more 
than that was ftill left to him. Though the defendant 
might not obje£f to a fmall window looking into his yard, 
a larger one might be very inconvenient to him, by 
diffurbing his privacy, and enabling people to come 
through to trefpafs upon his property. But he could 
only reduce the window to its ancient ff^e byebuilding 
from below ; and a part of the fpace occupied by the 
old window was thus neceffarily obffru&ed. 

Le Blakc, J., however, was of opinion that 
the whole of the fpace occupied by the old window 
was privileged, and that it was a£fionable to prevent 
the light and air from palling through this as it had 
formerly done. That part of the new window which 
conftituted the enlargement might be lawfully ob- 
ftruffed, but the plaintiff was entitled to the free 
VoL. 111. G admiflion 
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1 

Chandler. 

V. 

.Thompson. 


admiffion of light and air through the remainder of 
the window, without reference to what he might 
derive from other fources. — His lordfhip likewife 
qbferved, that although an aftion for opening a window 
to difturb the plaintiiF^s privacy was to be read of in 
the books, he had never known fuch an aflion main- 
tained, and when he was in the Common Pleas he 
had heard it laid down by Lord C. J. Eyre that fuchr 
an a£kion did not lie, and that the only remedy was to 
build on the adjoining land, oppofite to the offenfive 
window. 

The plaintiff had a verdict. 

Dauncey and Puller for the plaintiff. 

Jervis and Cafnpbell for the defendant. . 


Fide Martin v. Goble^ i Campb. 322. 
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ADJOURNED SITTINGS AT GUILDHALL. 


Before Michaelmas Term^ 
^2 Georgs III. 


i8ii. 


Groning V . Crockett. 

J>OLICY of infurance on goods by the .Fortum^ 
fromp London to the Baltic. The Ihip was in faft 
bound for Riga^ and failed from London in the fum- 
iner of 1810. Meeting with ftormy weather, flie was 
obliged to put into MemeU where ihe was detained by 
contrary winds, and feized in the month of December. 
There was a Britiih licence for the voyage? which was 
to be in force till the 29th of September. 

Barhi for the defendant, objefted, that after that day 
the alTured were engaged in an illegal adventure, and 
the policy was void. — But 


Tuefdjy, 
Odtchci 29. 

Wliert? H licence 
is granted for 
a voyjije to a 
hoHile country, 
to continue in 
force till A tf»vcn 
d.iy, if the voy- 
age is bon& f.dv 
be un before 
that d.ty, it con- 
tiiiue.« to be }iro- 
te^lfd bv H' li- 
cence though de- 
layed bt youd the 
day by ftref; of 
weatlKr oro'ber 
accident over 
which the alfured 
have no conurouL 


Lord Ellenborough held, that the voyage having 
commenced before the 29th of September, and the 
ihip having afterwards been detained by ftrefs of wea« 
' G 2 ther. 
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CASES AT NISI PRIUS, 


. iSii. ther, the licence operated as a remiilion.of the King’s 
rights of war till the adventure was completed, and 

ti. prcferved the legality of the policy of infurance. 

Crockett. * 

Verdi£l for the plaintiff. 

Garrow and Marryat for the plaintiff. 

J^ark and Jervis for the defendant. 


So where there is a polic]r at 
mndfrom^'*\i the (hip hashercar- 
go on board and is ready to fail be* 
fore the day when the licence ex- 
ptret, although (he is detained in 
port till after the day by contrary 
winds, the policy remains valid. 
Schroder v. Vaux. Same Sittings, 
Policy at and from Archangel 
to London.*' Licence to re- 
main in force till 29th Septem- 
ber. The (hip had her cargo 
on board, and was ready to fail 
before that day, but was pre- 
vented by contrary winds. 

Lord £LLKi«BoaouGH over- 
ruled an objedion taken on this 
ground at nifi prius^ and the 
Court afterwards refufed a rule 
to' (hew caufe upon it, — faying 
that the adventure could not be- 
come illegal although not con- 
fummated before the day men- 
tioned in the licence ; that if 


the policy had not attached be- 
fore that day, the law might be 
otherwife ; but here the policy 
at Archangel had attached be- 
fore the 29th of September; 
and that it was exactly the fame 
as if the licence had expired the 
day before the (hip reached the 
port of London. 

The fame conilrudiion has 
been put upon thefe licences in 
the Court of Admiralty, and 
Sir William Scott has laid it 
down as a general rule ** that 
where no fraud has been com- 
mitted, where no fraud has been 
meditated, as far as appears, 
and where the parties have been 
prevented from carrying the li- 
cence into literal execution by a 
power which they could not con- 
troul, they (hall be entitled to 
the Denefit of its protection, al- 
though the terms may not have 
been 
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beefi literally and ftriAIy fill- dered the property to be re- 181 1. 

Ailed.” GoJe Hoop^ Pir- ftored. Johan FieUtf Schwartz, — yn ^ 

iirjf ^Edwardi^c Cafes on Li- ib. 2 ^, But in all cafes where Gronino 
cences, 6. Accordingly, in one (hips* trading with the enemy ^ ' 

inilance where a (hip had been hare been brought in after the 

detained under an embargo at time mentioned in their licences 

CharenU near two years after had expired, the captors have 

the licence had expired, he or- been allowed their expcnces. 


HoRNEYER V. LusHINGTON. Fiidiy.Nav. I 

'’PHIS was an aftion on a policy of infurauce on the ifaihipinfurcd 
Ship Amelia and her cargo, “ at and from Gotten- 
hurgh to Riga.” The intereft was laid in the plaintiff, 
who is a S wedilh fubje£b refiding at Gottenburgh^ and a nations, 
total lofs was averred to have happened from the lmJr^'iberty^*n* 
feizure and detention of the fliip and cargo by the fo,X''und«?“ 
Ruffian government. The /hip took in her cargo in 
the port of London, touched at Gottenburgh^ and ar- 
rived at Riga the 2 ad of September 1809. Sweden 
and Rujia being then at war, /he carried fimulated 
papers, reprefenting that /he canxe from Bergen in 
Norway^ and had taken in her cargo there. Thefe 
papers, upon her entering the harbour of Gottenburgh^ 
were delivered by the Captain at the cuffom houfe, 
and were immediately fealed up and forwarded to 
Peterfiurgb, In the mean time, the /hip's hatches 
were fealed down, and an officer of government re- 
mained conffantly on board. , At the end of i a days 

G 3 orders 
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i8ii. orders were received from the Emperor of Ruffia to 
'horneyer' cargo under fequeftration. They 

V. were accordingly feized on the part of his Imperial 
never reftored. — This was the plaintiff’s 

cafe. 

The defendant’s counfel put in the fentence of “ The 
St. Pclcrfburgh Committee of Neutral Navigation,” by 
which the fhip and cargo were condemned. The fen- 
tence, after reciting that the Captain had exhibited a 
bill of health and other papers as if from Bergen ; that 
thefe were difeovered to be falfe and counterfeited ; 
and that the* fhip and cargo being put under fequeflra- 
tion, proceedings had been inflituted againff them, 
** laid down for a bafis ; i. That the Bergen bill of 
health was illegal and unjuftifiable 2. That this viti- 
ated the reft of the fhip’s papers, and proved that fhe 
had not come from Bergen ; 3. That the claim of the 
Rufllan government to the faid fhip and cargo was 
founded on the right of war, the faid veffcl having 
violated the laws of neutrality in bringing to' a Ruffian 
port a cargo the property of an enemy concealed 
under falfe documents; 4. That the ukafe of the 
14th May 1809, was infringed by the mufter-roll 
ilTued at Bergen being falfe and fabricated ; 5. That 
the requeft for the veffel to be expelled the ports of 
Ruffia is inadmiflible, fhe having arrived at Riga in 
violation of the laws of neutrality, which a£t fubje£ted 
her to be treated in conformity to the maritime laws 
which preferibe the conhfeation of all fhips and car- 
goes fiimifhed with falfe papers.” The fentence* then 

ftates 
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ftates that “ the committee taking into condderation 18 ti. 

thefe circumdances as well as the principal points of horkeyer 
the faid maritime law, and the imperial decree of 14th v. 
May 1809, as relating thereto; regarding alfo the 
opinions of cladical authors mod favourable to neutra> 
lity, have unanimoufly rcfolved, that the diip Amelia 
commanded by Captain Sagcrt, arrived at Riga with 
a cargo of goods purporting by the bills of lading 
to have been fhipped at Bergen^ be condemned to- 
gether with her rigging and appurtenances for the 
benefit of the crown, as alfo- the whole of the cargo 
&c.” 


Garrow for the defendant, contended, that as the 
policy contained no liberty to carry fimulated papers, 
and as the Ihip and cargo had been condemned for 
the carrying of fimulated papers contrary to the law 
of nations, the undcrwritci's were difcharged. 

The Attorney General^ contra, infided that the diip 
in this voyage had a right to carry fimulated papers 
without any exprefs leave being given for that purpofe. 
They were ufed as the means of fafety. Without 
them the Ihip and cargo mud have been inevitably 
condemned. Sweden and RuJJia being at war, had a 
Swedijh fiiip acknowledging herfelf to have come from 
Gottenburgh failed into the port of Riga^ (he would 
have gone to certain dedruftion. Then it might 
have been faid, that the alTured had themfelves caufed 
the lofs, and therefore could not refort to the under- 
writers for an indemnity. From the nature of the 

G 4 ri(k. 
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i8ii, rifk, it miift have been perfeftly well underftood 
HoImeykr* parties that fimulated papers were to be 

V. ufed ; and for that reafon no exprefs liberty to ufe 
Lvshinc* them appears upon the face of the policy. The 
underwriters never would have flgned the policy 
unlefs In the expeflation that fuch means would be 
employed to protcQ: the fliip and cargo. There is no 
imputation of fraud. It mud be admitted that the foie 
objeft of the aflured was the proteftion of the pro- 
perty, in which the underwriters had an equal inttreft, 
and that the courfe they purfued was the beft adapted 
that could have been devifed for that purpofe. But 
it may be laid down as a principle, that*the allured 
ailing bona fide, have a right to do whatever is 
neceffary for the prefervation of the fubjeft matter 
infured. Suppofe an enemy heaves in fight, may not 
a Ihip hoift falfe colours ? May (he not difplay the flag 
of an enemy, or any neutral flag, as will beft anfwer 
the purpofe of deception, and favour her efcape ? Might 
Ihe not do the fame if flie were driven by ftrefs of 
weather into an enemy’s port ? What is the difference 
between ufing falfe papers and falfe colours ? Is it not 
equally the duty of the captain to proteft the fliip 
and cargo in the port of deftination as in a port 
where he feeks for ftielter from the violence of the 
, elements ? 

Lord Ellenborough. — I am of opinion that the 
underwriters are not liable in this cafe, as the aflfured 
muft be confidered the efficient caufe of the lofs, by 
an which is in itfelf illegal, and for which, no 
1 6 liberty 
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liberty is given in the policy. In deference to decided 
cafes, I am bound to believe that the groimd alleged 
in the fentence of co;idemnation is that upon which 
the feizure and confifcation proceeded. By this fen* 
tence, the fhip and cargo are condemned for a breach 
of the law of nations in carrying fabricated papers. 
The objefi: for which they were carried is immaterial* 
the thing being unlawful* and done without the defen- 
dant’s confent. The liberty to carry iimulated papers 
is now frequently expreifed in policies of infurance* 
and ought to have been fo in> this inftance* if fuch 
means were to be reforted to for proteding the fliip 
and cargo. #From the ftate of hoftility between 
Sweden and RvJJia it does not necelTarily follow that 
the parties contemplated the ufe of Emulated papers. 
The underwriters might as naturally have fuppofed 
that the voyage would be proteftod by a licence from 
the RulTian government. The alTured is juftihed 
only ill doing what is lawful for die prefervation of 
the fliip and cargo. Here the fentence alleges that 
the captain, who is the agent of the aflured, was guilty 
of a breach of the law of nations, and on that ground 
does the condemnation proceed. Who induced the 
lofs ? The aflured. And that being fo* it would be 
contrary to the flrfl principles of infurance law if he 
were allowed to recover. 


1811. 

HoRN£YIIL 

V. 

Lusmimo* 

TON. 


In the courfe of the trial it was likewife debated^ 
whether the policy on thegoods had attached, they being 
loaded at London not at Gottenburgh ; if not, whether 
the plaintiff was entitled to a return of premium ; and 

whether 
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SO 


i8ii. whether the policy on the Ihip had not expired, as flie 
'yo^wryER* moored 24 hours in good phyfical fafety 

V. at Riga before the feizure. 

Lvshing* t 

TON* 

‘ A verdift was given for the defendant, with leave 
to move upon any of thcfe points. 

In the enfuing term the Attorney General brought 
them ail before the Court. Lord Ellenborough 
and the other Judges were clearly of opinion, that 
the underwriters were difcharged by the fentence of 
condemnation, and would only grant a rule to ihew 
caufe why a verdicb fliould not be eftcrcd for the 
plaintiff for the amount of the premium to be returned 
for fliort intercft, if the policy on the goods never 
attached. — In Hilary term following the rule in this 
lhape was made abfolute, the Judges all .concurring 
> in the authority of the cafe of Spitta v. Woodman, 

2. Taunt. 416. 

The Attorney General^ Park, and Holroyd for the 
plaintiff. 

Carrow, Scarlett, and Campbell for the defendant. 


[Attornies, Gatty and BlunUl 


Vide Bell v» Carftairs, 14 Eaft 374. 
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Rix' V. Chapple. - .Wd,y, 

/ , Nov. a, 

'pHIS was an indiftment againft^he defendant for a member of 
refufing to take upon himfelf the office of confta- cLpVny hS the 
bl^ for* the precinfl: of 5 /. faith under St. PauPs^ in “(^ei^Tpted' 
the Ward of Farringdon-witbm^ in the city of London. 

ftable. 

The defendant, a trunk-maker by trade, claimed 
an exemptionifrom ferving this office as being a mem- 
ber of the Barbers Company. 

Marryatf as his counfel, now contended that upon 
the conftr\jaion of 3Hen. 8. c. ii. — 5Hen. 8.c. 6. 
and 32 Hen. 8. c. 42., the exemption from ferving 
offices of this fort originally granted to the Surgeons 
Company not exceeding twelve, was extended to all the 
members of the Barbers Company when the two were 
united. — But 

Lord Ellenborouch was of opinion that the ex- 
emption was confined to fuch as had been examined 
by the Bilhop of London, or Dean of St. Pauls, and 
licenced to pradice furgery according to the provifions 
of the ftatutes cited. 

The defendant was found guilty. 


The 
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The Attorney General^ Garrow, and '^ollanA for the 
profecurion. 

A 

. Marry at for the defendant. 


^Attvrnicc. Nhvman and Hu^fey^ 


l8ii; 

Thurffll^ Barrow v. Coles. 

November 5. 


By a bill of lad- ''PROVER for loo bags of coffee. 

ingigOQldsarede- 


liverable to J. S. 
if he ihould ac- 
cept and pay a bill 
of exchange ;-^if 
not, to the holder 
of the faid hill 
exchange.— J. S. 
accepts* the bill 
of exchange, and 
indorfes the bill 
of lading for 1 
valuable con* 
fiderarion ; but 
does-not pay 
the bill of ex- 


On the 20th March iSio, Norton tff Fitzgerald at 
Demarara, drew a bill of exchange xrponVofs in London, 
payable to their own order, and indorfed it to the 
plaintiff, at the fame time annexing to it a bill of lading 
of the coffees in queftion, with an indorfement upon 
it, making them deliverable to Vofs if he ihould accept 
and pay the draft, if not, to the holder of the faid 
draft. 


change when 
due.— Held, 

that upon iu The bill of exchange and bill of ladine; beine fent 

dilhonour, the rr /• 1 1 1 r 1 1 1 1 i 

prupeityofthe to Vofsy he accepted the former, 9nd detached the 
^boUe^c^it, latter from it. He then indorfed the bill of lading 
*'j*^*?,.*** .'°ff for a valuable coniideration to the defendant; but he 

maintain trover - ' 

for the goods not pay the bill of exchange. 

againll the in* * * o 

dorfee of the 


bill of lading. 


Lord Ellenborough held, that the fpecial in< 
dorfement on the bill of lading ought to have tnade 
the defendant inquire whether the condition on which 

the 
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the coffees were deliverable to Vofs had been fuKilled, iSu. 
and that after the dilhonour of the bill of exchange, ^ 3“ 
the property in the coffees veiled. in the plaintiff,—- Coles. 
who had a verdi^ accordingly. * 

Park and Lowes for the plaintiff. 

Garrow and Gurney for the defendant. 

$ 

[Altornies, Strea and tValtenJ] 


Vide Coxe v. Harden, 4 Eaft, att. 


Hobbs v. Sannam. 

'pHIS was jin aflion on a policy of infurance on the 
Ihip Janey valued at 3600/. at and from Rio 
Janeiro to any port or place in the River Plate, and 
from thence to her port of difcharge in Great Britain 
or Ireland.” 

The ihip was the property of the plaintiff, and was 
chartered by him to one Woodman, who covenanted 
by the chartyparty that in cafe the Ihip was loll he 
ihould pay the plaintiff 3600/. Woodman addreffed 
the ihip to one Kendal at Rio Janeiro, whofe orders 
he deAred the captain implicitly to obey. 


TucfJsy, 

Nor. 5. 

Where it is 
llipulsted by a 
chnrter party, 
that in cafe the 
ihip ia loft du* 
ring the royage, 
the charterer 
(hall pay the 
owner a fum of 
money which is 
eftimated as the 
value of the (hip, 
the owner has 
(till an infur* 
able intereft in 
the (hip during 
the voyage. 


when the ihip reached Edo Janeiro (he was ordered 
by KendaPs partner to proceed to Buenos Ayres, where 
Kendaf himfelf then was. Upon her arrival at the 

latter 




i8xi. 

Hobbs 

V. 

Hannam. 


If a charrercd 
iliip Ifc loft by 
means of the 
captain engaging 
In aii illegal trade 
in obedience to 
the oiders of the 
charterer, this 
is not a lo's by 

barratryfor which 

the owner of the 
Ihip can recover 
againft the under- 
writers. 


CASES AT NISI PRIUS, 

latter place, Kendal fent finuggled goods on board; 
for which Ihe was feized and condemned by the 
Spanilh government. 

« 

• Garrow for the defendant, firft objefted that the 
plaintiff had not an infurable interell in the Ihip, as he 
had a right to recover the 3600/. from Woodman the 
charterer. — 

Lord Em.enhorouoh held, that he was not bound 
to truft cxcliifivcly tq the credit of the charterer ; but 
might likewife proteft himfelf by a policy of infurance. 

Garrow then contended, that this was a lofs which 
had arifen direftly from the a£k of the affured ;»and for 
which the underwriters therefore could not be liable. 

Marryat, contrd, Inlifted that this was a lofs by 
barratry. The charterparty gave no leave to go to 
Buenos Ayres, and the mafter ought not to have gone 
there, the voyage being illegal. He might mean to 
do the beft he could for his employer ; but within the 
late cafe of Earl v. Rower oft (a), his aft being illegal, 
was neverthelefs barratrous. It could not be faid 
he had afted in obedience to the owner of the (hip. 
The plaintiff was the owner of the Ihip, and Kendal 
was not his agent, but the agent of Woodman the 
charterer. 

Lord Ellensorough. — • I clearly think the lofs is 
to be imputed to the plaintiff himfelf. If I give the 

(a) 8 Ball, i25. 

7 “ dominion 
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dominion of my fhip to a charterer, his afts are my i8ti. 
afts ; and in this cafe Kendal^ whofe orders the mailer ^ 

implicitly obeyed according to his inftruiSions, was in «. 
point of law the agent of the plaintiff, 'liierefore tjie Hahmam. 
lofs arofe from following his own orders, an tliere is no 
pretence for imputing it to barratry (a). 

The paintifF was nonfuited. 

To obviate the diflUculty of the voyage to the Siatutha 
river Plate being illegal, it wa^ mentioned during the r«“don 
trial, that although the lliip failed without any licence, th^' uLt* 
a retrofpeftive licence from the South Sea Company of «'>« s. s. 

, . , r t * / Company, a rc- 

was obtained artervvards, trof^e^ive li- 

cence granted by 
the Company, 

Lord Ellen BOROUGH faid he was inclined to think i»i»fufficientio 
this was ipfufficieiit to purge the illegality, the forfeiture * 

not being exclufively to the Company, but partly to 
the crown, and partly to the common informer (i). 

Marryat and Bclan for the plaintiff. 

GarroWf Jervis^ Gurney, arid Abbott for the defen- 
dant. 

[Attornles, Fafmwt and Reardon^ 

{a) But where a (hip is let to confent of the original owner, 
freight, a deviation for an illegal Vallejo v. Wheeler, Cowp. 145, 
purpofe, without the knowledge {h) Fide 9 Ann. c. 21, f 49, 
of the freighter, is barratry as — Toulmin v. Anderfon, / 
to him, although it be with the Taunt. 227. 

R£X 
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jSii. 

R-£X v. Punshon. 


Semble that on 
an indidment 
againll a bank- 
ru]it for perjury 
before the com> 
miflioners in 
palling his lall 
examination, it 
is necefllary to 
give itri£t evi- 
dence of the 
trading, petition- 
ing creditor's 
debt, and a6t of 
baiikni|Hcy. 


'■pHIS was an indiftment for perjury, charged to have. 

been committed by the defendant in pacing his 
lad examination before the commillioners named in a 
commiflion of bankrupt before then ilTued againit 
him. 

The indictment alleged that the defendant was in 
due manner found and declared a bankrupt, and that 
the ccunmiflloners had fufEcient power and authority 
to adminiftcr an oath to him upon the occafion in 
queftion. 


To fupport thefe allegations, the counfel for the 
profecution put in .the commiilion of bankrupt and 
the proceedings under it, and proved the handwriting 
of the commillioners to the adjudication of the defend* 
ant having become bankrupt. 


It was contended on the other lide, that they were 
bound to give (IriCt evidence of the trading, petitioning 
creditors debt and aCI of bankruptcy. 


The counfel for the profecution anfwered that while 
the commiilion fublilled and was not fuperfeded by 
the Lord Chancellor, it mult be taken to be legal and 
valid, and credit mult be given to the proceedings of 
the commillioners under it, asibunded ppon fulEcient 

grounds. 
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grounds. They had found and declared the defendant i8ii. 
a bankrupt, and the Court muft prefume that they did 
fo duly, at leaft till the contrary appeared. The in- w. 
diftment alleged, not that the defendant was a bank; 
rupt, but that he was duly found and declared a bank- 
rupt, which the proceedings abundantly teftihcd. 

Lord Ellenborough.— I am ftrongly inclined to 
think that you ought to give ftri£t evidence of the 
bankruptcy. Unlefs the defendant really was a bank- 
rupt, the examination was unavrthorifed. It goes to 
the authority of the commiffioners to adminifler the 
oath. Their authority takes its root, not in the corn- 
million, but in the bankruptcy. While the commif- 
lion fubfifts, its validity may be alTumed for certain 
civil purpofes; but when a criminal cafe occurs, unlefs 
the party was a bankrupt, all fells to the ground. 

However, I will fave the point. 

The defendant was acquitted on the merits. 

The Attorney General and Gurney for the profecu- ' 
tion. 

GarrvOa and Marryat for the defendsmt. 


[Attornies, Btll and Harmer>'\ 


Vide Rex v. Bulkck^ i Taunt, 




VoL. HL 


H 


Rxx 
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1811. 

Tueday, ReX V, WhITE. 

Nov s. 


On the trial of 
M mirdemeanoTi 
the defendant 
cannot have the 
afliftance of 
counfel to exa« 
mine the wit. 
neflea, and re- 
fer ve to himfelf 
the right of ad- 
drefling the 
jury : but if he 
*condu£lt his de- 
fence himfelf, 
and any point ot 
law arifes which 
he profefTes him- 
felf unable to 
argue, the Court 
will hear this 
argued by his 
•oiinfeL 


•^HIS was an information by the Attorney General 
for a libel in a newfpaper called The Independent 


When the firll witnefs for the crown had been ex> 
amined in chief, — ■ • 

A Gentleman at the bar faid, he had received a 
brief on behalf of the defendant inllruding him to exa* 
mine and crofs-examine the witneifes, and to argue any 
point of law that might arife in the courfe of the trial; 
but dating that the defendant referved to. himfelf the 
right of addreffing the jury. The fame courfe had 
been purfued in the cafe of Redhed Torkey who was 
tried at the York Ailizes before Mr. Juftice Rooice. 
By the permiflion of that Judge, the defendant there 
had counfel, who examined fome of the witneifes ; he 
examined others himfelf, and he delivered an addrefs 
to the jury. 


Lord Ellenborough. — I do not exaftly remem- 
ber what indulgence was granted to the defendant in 
that cafe ; and 1 do not feel myfelf bound by it as a 
precedent. I am afraid of the confufion and per- 
plexity which would necelfar’ly arife, if a caufe were to 
be conduced at the fame time both by counfel and by 
the party himfelf. 1 am extremriy anxious that a 

perfon 
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perfon accufed ihould have every ailiftance in making 1811. 

his defence ; but I muft likewife look to the decent ^ 
and orderly adminiftration of juftice. I therefore v. 
cannot allow counfel to examine witnefles for the dp- Wain, 
fendant, if he is likewife to put queftions to them him- 
felf and afterwards to addrefs the jury. If in the 
courfe of the trial, any point of law arifes which 
he declares himfelf incompetent to argue, 1 will 
be very ready to hear it difcuifed by his counfel, 
although he conducts the defence himfelf. I will do 
in this refpefi as was done fohmerly in capital cafes, 
when the ailiftance of counfel was not permitted to 
the prifoner upon matters of faft. I think I cannot 
conftftentiy with my duty go farther ; and fureLy there 
is no hardlhip in the rule I lay down. If the defen- 
dant has counfel to condu£l his caufe, he may fuggeft 
any queftian to them which he conftders fit to .be put ; 
or if he takes the condufl: of it upon himfelf, he may 
have the benefit of their private fuggeftions upon 
matters of fafl ; and as foon as any point of law arifes, 
they lhall be readily heard upon it. 

The trial then proceeded, the defendant himfelf 
crofs-examining the witnefs. 

To prove the defendant to be proprietor of the Torend«th* 
newfpaper, the counfel for the crown at firft, under 
38 Geo. 3. c. 78. gave in evidence a certified copy of 
an affidavit purporting to have been fworn at Dorchefter newfpapet evi- 
“ before J. Whitaker, a diftributor, &c.,”— without be- 38 oeo. 3. c,;*. 

it muft either 

a)ipear upon the jurat that the perfon before whom it was made, had authority to take it| or this 
muft be proved aliunde,^ 

H a ing 
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i8iiv 

■■ I 
Rex 

V. 

White, 


But it is fuf- 
ficient evidence 
of publication at 
common law, to 
put in the ori- 
ginal affidavit of 
the proprietor 
ftaiing where 
the paper was to 
be pQblifhed,and 
CO prove that a 
paper with a cor- 
refponding title 
containing the 
libel was pur- 
ehtfed there. 


ing prepared to Ihew that Whitaker had authority from 
the cotniniilloners of {lamps to take the affidavit. 

The defendant obj^ing that this was infufficient, 
the point was argued by his counfel, and the counfel 
for the crown. 

Lord Ellenborough faid, if the jurat had pur- 
ported that Whitaker had authority, he would not have 
required evidence of that ia£l ; but without fuch evi> 
dence, this certificate was infufficient under the flatute. 

The Counfel for the crown then proceeding at com- 
mon law, gave in evidence the original affidavit figned 
by the defendant, dating that he was foie proprietor of 
the ncwfpaper in quedion, and that it was to be pub> 
lilhed at No, 32. Warwick Courts together i^ith a copy 
of The Independent Whig containing the alledged 
libel which had been purchafed there. 

Lord Ellenborough held this to be diffident 
evidence of publication. 

The defendant afterwards addrelTed the Jury, who 
brought in a verdift of 

Not guilty. 


FuU Rex «. Hart, 10 Eaft, 94. 



CASES 


ARGUED AND DECIDED AT 

JVISI PRJUS 

IN K. 5 . 

At the Sittings in and after Michaelmas Term^ 
52 George III. 


THlEp SITTINGS IN TERM IN LONDON. 


Thompson and Another 2^. Morgan. 

was an aflion againft the defendant as acceptor 
of a bill of exchange for 81/. value received, drawn 
by the plaintiffs, payable to their own order. 

Campbell for the plaintiffs, pointed out a variance 
between the fpecial count and the terms of the bill ; 
but offered it in evidence under the money counts. 

Lord Ellenborough at firft doubted, whether 
this could be done, it having been held that indebita- 
tus affumpjit will not lie againft the acceptor of a bill 
of exchange. 

H 3 


1811^ 

* „ 

Wedncfday, 
Nov. 27. 

A bill of ex- 
change payable 
to the order of 
the drawer, in 
an ndlion by him 
againft the ac- 
ceptor, is good 
evidence under 
the money 
counts. 


Campbell 
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lot 

i8it. 

I 

Thompsoh 
and Another 

V- 

Mokcam. 


Campbell contended that this rule only applies 
where there are three parties to the bill, and the a£lion 
is brought by the payee or an indorfee. In that cafe 
the law fuppofes thaf the original money tranfaSion 
was between the payee and the drawer ; the value is 
confidered as received by the drawer ; the acceptor is 
merely a furety, and there is no privity or confidera- 
tion between him and the payee. But here where the 
drawer and payee are the fame^ and there are only 
two parties to the inftrument, it is to all intents and 
purpofes the fame as a promiflbry note, which has 
been held to be good evidence to fupport a count for 
money lent, for money had and received, and upon an 
account ftated. The nsalue mentioned in the bill muft 
have paffed from the plaintiffs to the defendant, and 
prima facie muft be taken to be money. The bill 
therefore proved either that 8i/. had been Ifent by the 
plaintiffs to the defendant, or that the defendant had 
in his hands 8i/. to the plaintiffs^ ufe, or that upon a 
ftatement of accounts, a balance of 8i/. was found to 
be due from the defendant to the plaintiffs. 

Lord Ellenborough admitted the bill as evi- 
dence under the count for money had and received ; 
but would allow no intereft. 

The aftion was undefended. 


Vidt Boughton Vt Frt/e, ante 29. 


FIRST 
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FIRST SITTINGS AFTER TERM IN LONDON. 


Roderick v. Hovil. 

^HIS was an a£lion by an infurance broker, to reco- 
ver the fum of 65/. lu. 6 d. due for premiums 
&c. upon a policy of infurance* effected by him for the 
plaintiff. 

The policy was on a fhip called the Countefs of Car- 
digan^ from London to Shields and back to London, 
for 3 months, in the coafting trade, from 1 5th Febru- 
ary i8ioa 

In a former action for the fame caufe, it appeared 
that the policy had not the proper ftamp, and the 
plaintiff was nonfuited. Since then, the commiflioners 
of ftamps had permitted the proper ftamp to be affixed 
to it, on the payment of a penalty. 

Puller for the defendant infifted, that the commif- 
fioners had no power to do fo, and that the inftrumoit 
was ftill a nullity. He relied upon 35 Geo. 3. c. 63. 
S 14. 16. (a) 

Garrevi 


181X. 

Saturday, 

Nov, 30. 

Althouj'h a po- 
licy of infuranco 
produced at the 
trial of an adlion 
has a fufficient 
ftamp, evidence 
will be received 
that it had no 
liich ftamp when 
it was effected, 
in which cafe it 
is a mere nullity, 
though ftamped 
afterwards by or- 
der of the coni- 
miftioners of 
ftamps ; for this 
is forbi^en by 
35 G. 3. C.63., 
and not autho- 
rized by 37 G. 3. 
c. 136. which 
extends only to 
fuch inftnimenta 
as could before 
be legally 
ftamped after 
they were exe] 
cuted. 


(aj WKcreby it is enabled, tered inter in Great Britain in re« 
that BO Infurance made or en- fpe^ whereof any duty is by 

H 4 thin 
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i 8 ii. Garronn for the plaintiff fubmitted, that as the m« 
Roderick* appeared to be propelrly ftamped, the 

v. Court would not inquire wlsen the flainp was affixed, 
Hovil, jjjjJ j|.- fjjg cbiiiniiffioners had exceeded their 

this ail r.inde payable iicr any plover or employers, any fum 
coiiiratt, or a-iceiiicul for fneh of money for brokerage or 
iiiiuiancc as atorefaiJ, rnall bo a^^ency, or for his pains or U- 
pleadod or given la evidence in hour, in traiifadting, making, 
any Conit, or adiiiilteJ in any or ncgociating ferh infurance. 
Court to be good, uiVful or or cMjgrofling, printing, or wriN 
available in law or hi equity, ing tlie fame, or for any fum 
iinlofs the vellum, parchment or of money expended or paid by 
paper on which fuch infurance way of premium, or confideration 
fhall be cngrofTed, printed or writ- in the nature of a premium, for 
ten, fliall be ftamped with a law- fuch infurance, luilefs the fame 
ful ftamp, to denote the rate or fhall be engrofted, printed, or 
dut) as by this aft is dire6ted, or written on vellum, parchment, 
to denote fomc higher rate or or paper, duly ftamped accord- 
duty in this aft contained, and it ing to the dircftionti of this aft, 
(hull not he lawful for the faid or upon vellum, parchment, or 
commlflioiiers of the faid ftamp paper, ftamped with a ftamp or 
duties, or any of their officers, ftamps of higher denomination 
to ftamp any vdlum, parchment, or value than is by this aft rc- 
or paper, with any ftamp direfted qiiired ; and all and every fum 
to be provided or iifcd by virtue and fums whatever, paid by 
of tliis aft, at any time after fuch employer or employers, on 
any lurli infurance as afore- on any fuch account, to any bro- 
faid or corri.ra6t for fuch in- ker, agent, ferivener, or other 
furance fliall be engrofied, print- perfon aforefaid, tranfafting, 
ed, or wiitten thereon, under any making, or negociating any 
pretence wnaiover.- And that infurance contrary to this aft, 
it fliall not be lawful for any fliall be deemed to be paid with 
broker, agent, fcrivcncr, orother out confideration, and ffiall re- 
perfon, tranfafting, making, or main the property of fuch em- 
negoeiatifig any fnch infurance, ployer or employers, his, her 
as is herein before mentioned, to or their refpeftive executors, 
charge or fet againft his em- adminiftrators, or alfigns 

15 authority 
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authority and were liable to cenfure, the ftamp could 
not be deprived of its legal efficacy. But— 

Lord Ellenborough faid the ftatute was impera- 
tive upon him, and that as the policy was not duly 
Ramped before it was effefted, the broker could not 
recover any thing for effedling it. 


x8ii. 

Roderick 

V. 

Hovil. 


Garrow then contended, that the commiffioners 
were authorized to reftamp this policy by the fubfe- 
quent ftatute of 37 Geo. 3. c. 136. § 2. (a) the objefl 
of which^ muft have been to enable them to give vali- 
dity to an inftrument on payment of a penalty, where 


[ a ) 37 G. 3. c. 136. § 2. 
enads, “ that where any flcin 
or piece of vellum, or parch - 
fnent, or flieet or piece of paper, 
on which any matter or thing, 
(except bills of exchange^ pro- 
miflbry notes or other notes, 
drafts or orders,) fhall have been 
engrofled, printed, or written, 
fhall be brought to the com- 
xniffioners to be ftamped after 
the fame fhall have been exe- 
cuted, the fame not having been 
ftamped with any ftamp, or 
t having been ftamped with a 
ftamp of lefs value than is by 
law required, and the perfon 
producing the fame is deftroua 
of • having the fame duly 
ftamped ; but the fame cannot 
according to the laws in force 


be ftamped without payment 
of accumulated penalties ex- 
ceeding ten pounds befidcs the 
duty ; that then and in every 
fuch cafe it /hall and may be 
lawful for the faid commi/fioners, 
or the major part of them, to 
diredt the proper officer or 
officers, and fuch officer or 
or officers is and are hereby 
required to ftamp the fame, on 
payment of the duty by law 
payable for fuch vellum, parch- 
ment, or paper in refpedt of the 
inftrument, matter, or thing en- 
groifed, printed, or written there- 
on, and one penalty of tea 
pounds only for every fuch /kin 
or piece of vellum, or parch, 
ment, or /heet or piece of 
paper. 

as 
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loS 

i8ii; 

JlOD«lllCK 

Hoyil. 


as in the prefent inftance, the original ftamp was iiv* 
fufficient through a mere miftake. 

. Lord Ei.JL£KBOROUGHt however, was of opinion 
that this ftatute only applied to the accumulated pe- 
nalties upon {tamping fuch deeds and writings as 
could before be legally llamped after they were exe- 
cuted^ and that as a policy of infurance was not of that 
number, the ftamp that had been imprefled on this ih- 
ftrument fince the former trial was of no avail. 

Plaintiff ^onfuited. 

Carrow and Laws for the plaintiff. 

Puller for the defendant. 


[Attoniies, Wild and Sayer.) 


The fame doctrine as to the 
inefficacy of a ftamp affixed to a 
policy of infuranOe after it is 
effedteda was laid down by the 
court of K. B. in Rafip y. 
nuttf £. T. 18x29 in which it 
was held that where there is a 
policy on goods to be thereafter 


declared and valued, and feveral 
diftindt interefts are afterwards 
declared and valued, the policy 
is void, if it has not a ftamp fuf- 
ficiently large to cover the whole 
value declared, calculating . the 
fra&ional fum of each dtftin6l 
intereft as i.oc/. 


AD- 
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ADJOURNED SITTINGS AT WESTMINSTER. • 


Baker v . Birch. 

'pHIS was an a^on againft the defendant, as drawer 
and indorfer of a bill of exchange for 23/. 

It appeared that a few days before the bill became 
due, the acceptor went to the defendant ; told him he 
Ihould not be able to take it up ; faid the defendant 
mufl: do fo ; and gave him five guineas, being all the 
money he could command, for that purpofe. The 
defendant 'received the five guineas, and promifed to 
take up the bill. The bill was not prefented for pay- 
ment to the acceptor till fome days after it had been 
due, and the defendant had not regular notice of its 
dilhonour. 

Marryat for the plaintiff contended, that after the 
defendant had been informed that the bill would be 
diihonoured, and had promifed to take it up, he 
could not fet up the want of notice as a defence ; and 
at any rate, the plaintiff was entitled to recover the 
5/. 5r. as money had and received to his ufe ; •— for 
which he cited De BemaUt v. Fuller, 2 Camf, 426. 

Tipping, contr^, infifted, that the information of the 
diflumour of a bill muft be communicated to the 

drawer 


i8it. 

u, — ..i.— ^ 

Tucfday, 

Dec. 3. 

A few days be- 
fore a bill of ex* 
change becomes 
due, the accep- 
tor informs the 
drawer, he will 
be unable Co 
pay It, lays the 
drawer mu^l 
take it up, and 
gives him part 
of the amount 
to aflil\ him 
ill doing fo: 

'I'he drawer 
receives the 
money and 
promiles to take 
up the hill ac- 
coniingly. — 
Htid that in an 
action by the in- 
dnrieeag.iinil the 
drawer, the lat- 
ter might nevrr- 
thelefs fee up as 
a defeoci', that 
the bill was not 
duly prelented 
fur p ‘yment, and 
thtfC he htd not 
regular notic of 
its dilhonour; but 
that the fum paid 
him by the ac- 
ceptor, was 
money had and 
received to 
the plainciflTa 
ufe. 



CASES At NISI PRIUS, 


sot 

l8ii. 

Baker 

V, 

Bi&ch. 


Tuefday, 

Dec. 3.' 

If a peifon whofe 
real name is 
William is afked 
before procels 
ilTues againft 
him I whether his 
name is not 
yei&if, and he 
fays it is, lie can- 
not maintain 
trefpafs for what 
is done in exe- 
cution of the 
procefs againft 
him by the 
wrong name. 


drawer by the holder; and that the promife here 
being on the implied condition that the defendant had 
due notice of the diflionour of the bill, he was not 
even bound to pay the plaintiff the 5/. 5^., but had a 
right to dpply that fum in fatisfadion of a debt due to 
himfelf from the acceptor. 

Lord Ellenborough was of opinion that the 
defendant was difcharged upon the bill for want of 
due notice ; but that the plaintiff vras entitled to re- 
cover the 5/. 5 j. as money had and received to his ufe. 

Verdid accordingly. 

Marryat and Campbell for the plaintiff. 

Topping for the defendant. 

fAttornies, Williams and Luchtt.] 


Wm. Price v. Harwood. 

'J'RESPASS for breaking apd entering the plaintiff's 
houfe and feizing his goods. Plea, wt guilty. 

The trefptds being proved, the defendant by virtue 
of an ad of parliament for eftablilhing a court of con- 
fcience, gave in evidence under ihe general iffue, that 
procefs iffued from the court againff the goo(& of 
John Price ; that the prefent plaintiff viras the perfon 

meant 
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meant in the procefs, and liable to pay the money ; 
that though his name be William, he at one time had 
John Price written over his Ihop door, and that being 
afked before the procefs in qu^ltion was fued out, 
whether his name was John, he faid it was, and the'y 
might diftrain upon him and be d -d. The pro- 
cefs was accordingly fued out againll him by the name 
of John, and the defendant entered his houle and took 
his goods iii execution. 

Park for the plaintiff, cited Cfile v. Hindfon, 6 T. R. 
234. in which it was held, that to trefpafs for taking 
the goods of A. B. a plea of juflification by an officer, 
that he took them under a diflringas againfl: C. B. 
(meaning the faid A. B.) to compel an appeirance, 
with an averment that A. B. and C. B. were the fame 
perfon, could not be fupported. So here the defend- 
ant could* not have pleaded fpecially that procefe 
ilTued againfl John Price (meaning William Price), and 
therefore the fame fa£ls could be no defence under the 
general ilfue. 

Lord Ellenborough.— Here the party was known 
as well by the one name as by the other, which was 
not averred to be the cafe in Cole <u. Hindfon (<?.) 
But befides that, I think the plaintiff is barred by 
having faid that his name was John, when interrogated 


1811. 


PriCb 

V. 

Harwood« 


(<i) Per Lord Kenyon fendants, as they have not alfo 
The averment in the plea that averred that the plaintiff was 
jfquila^nd Richard arc the fame known as well by one name as 
perfooi will not alfift the de* by the other* 6 T. R. 235. 

before 
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tSii. 

Price 

V. 

Harwood. 


before the procefs was liTued. He fliall not be allowed 
to avail hitnfelf of the xnillake which he himfelf occa- 
fioned. 


Plaintiff nonfuited. 


Park and Efpinajfe for the plaintiff. 
Garrow for the defendant. 


[AttornteSy James aud Smhb^ 


So if the defendant negle6is 
to plea^ amifnomer in abate- 
ment^ he may be taken in exe- 
cution under a capias ad fatts- 
faciendum by the wrong name, 
f^rawford v. Satchweli, a Stra. 
12 1 8. But unlefs the party be 
known as well by one 'name as 
the other, or has by fome a£t 
acknowledged himfelf to be the 
perfon meant in the writ, a mif- 
take in naming a perfon to be ar- 
refted in a capias is fatal, and all 


thofe concerned in making the 
arrefl are trefpaiTers. Shadgett 
V. Clipfon, 8 T. R. 328. Scan- 
dover V. Warne, z Campb. 270. 
And if there be a warrant againH: 
J. S.y and B. the officer aiks A. 
his name, and A. anfwers J. S., 
whereupon B. arreils him, A. 
may neverthelefs maintain tref- 
pafs and falfe imprifonment 
againft B.— Moor 457. Hard. 
3 * 3 - 


Gaha- 
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Gahaoan V. Cooper. 

^HIS was an action on ftat. 38 Geo. 3- c. 7 1. § 2., (a) 
for pirating a buft of the late Rt. Honourable 
C. J. Fox. 


{a) And be it further enaA- 
edy that if any perfon ihall within 
the faid term of fourteen years^ 
make or caufe to be made any 
copy or caft of any fuch new 
modeh copy, or caft, or any fuch 
model, copy, or call in alto or 
baiTo relievo, or any fuch work 
as aforefaid, or any fuch new 
«a(l from nature as aforefaid, 
either by adding to or diininilh- 
ing from any fuch new model, 
copy or caft or adding to or di- 
minifliing from any fuch new 
model, copy or caft, in alto 
or baflb relievo, or any fuch 
work as aforefaid, or adding to 
or diminifhing from any fuch 
new caft from nature, or (hall 
caufe or procure the fame to be 
done, or (hall import any copy 
or oaft of fuch new model, copy, 
or caft, or copy or caff of fuch 
new model, copy or cad; in alto 
or baifo relievo, or any fuch 
work as aforefaid, or any copy 
or edit of any fuch new eaft 


from nature as aforefaid, for 
fak, or (hail fell or otherwife 
difpofe of, or caufe or procure 
to be fold or expofed to fale, 
or otherwife difpofed of any 
copy or cad: of any Juch new 
model, copy, or cad, or any 
copy or cad of fuch new 
model, copy, or cad in alto or 
baifo relievo, or any fuch work 
as aforefaid, or any copy or 
cad of any fuch new cad from 
nature as aforefaid, without 
the exprefs con fen t of the pro- 
prietor or proprietors thereof 
(ird had and obtained in writing, 
(igned by him, her, or them re- 
refpedlively, with his, her, or 
their hand or hands, in the pre- 
fence of and atteded by two or 
more credible witnelTes; then 
and in all or any of the cafes 
aforefaid, every proprietor or 
proprietors of any fuch original 
model, copy, or caft, and every 
proprietor or proprietors of 
every fuch original model, or 
copy 


i8ii. 

Dec. 4. 

It is no offence 
under 38 G.3. 
c. 71. pafTed for 
preventing the 
pirating of buffs 
and other figures 
made and pub. 
liihed by ftatu. 

aries,io/^//a 

pirat^ caff of a 
buff, if the piracy 
has any addition 
to or diminution 
from the original, 
and it appears to 
be no offence to 
a pirated 
caft, if it is a per- 
fect fac fimile 
of the originat 
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i8ii. The 4th count of the declaration, to which alone 
Gahaoan evidence was applicable, ftated, that the plaintiff 
V. after the palling of the faid a£l, in the faid firft count 
Cooper, nientioned,-^ and alfo 'before the committing, &c., 
to wit, on the faid firft day of September i 8 o 5 , 
made and caufed to be made a new model of a certain 
other buft, that is to fay, a buft of the faid Right 
Honourable C. J. Fox, and which faid laft mentioned 
model was firft publifhed by plaintiff, and plaintiff, 
before the fame was publifhed or expofed to fale, to 
wit, &c., did caufe his name to be put thereon, with 
the date of the publication aforefaid, by means, &c., he 
the plaintiff became and was, and from thence hitherto 
hath been, and ftill is the proprietor of the faid laft 
mentioned new model, and hath for and during all 
the time laft aforefaid had, and ftill hath the foie 
right, property in the fame, to wit, &c.— -newerthelefs 
defendant well knowing, &c., and contriving to in- 
jure the plaintiff fo having the foie right and property 
in the faid laft mentioned model, to wit, on the faid 
2oth day of Odtober 1809, and on divers other days 
and times, &e., wrpngfully and injurioufly did expofe 
to fale, and caufe to be expofed to fale divers, to wit, 


copy or caft in alto or balTo 
reliero» or any fuch work as 
aforefaid^ or the proprietor or 
proprietors of any fuch new caft 
from nature as aforefaid> re- 
fpe£live1y> fhalt and may^ by 
and in a fpecial adion upon the 
aafe to be brought againft the 


perfon or perfons fo ofFendiiig, 
receive fuch damages as a Jury 
on the trial of fuch adlion^ or 
on the execution of a writ of 
enquiry thereon (hall give or 
aflefs^ together with full cofts 
of flit. 


JOOO 
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1000 cads of the faid laft mentioned model, of the 
faid bull* fo made by plaintiff as lad aforefaid, and 
afterwards, to wit, on the faid 20th day of Oftober 
1809, and on the faid other tfays and times, &c., 
did wrongfully and injurioufly fell and difpofe, and 
caufe and procure to be fold and difpofed of part, 
to wit, 500 of the faid lad mentioned cads, without 
the exprefs confent of the plaintiff fo being the pro- 
prietor of the faid model and cad fo made by him as 
lad aforefaid fird had and obtained in writing figned 
by plaintiff with his hand in* the prefence of and 
atteded by two or more credible wltneffes, or other- 
wife j contrary to the form of the datute, &c., whereby, 
&c., the plaintiff hath been, was, and is greatly injured 
in his property in the faid model and bud fo made by 
him as lad aforefaid, and hath lod and been deprived 
of divers great gains and profits which might and 
would otherwife have arifen and accrued to him 
therefrom. 

The declaration contained various other counts ; 
but they all alleged that the defendant made the pirated 
bud complained of. 

It appeared that the plaintiff had made and publllhcd 
a bud of Mr. Fox in the manner above dated ; and 
that a bud, the head of which exadly refembled that 
of the plaintiff's and had evidently been cad in a 
mould taken from it, was expofed to fale in the ihop 
of the defendant ; but that the pirated bud had ' 
drapery thrown over the bread, and the flioulders 
rounded off ; whereas the original was quite naked, 
and its fides were planes. There was no evidence that 
Vot. III. . I the 


«S 

1811. 

Gahaqak 

V, 

Coersa. 
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iSit. 


Gahacan 


the defendant, who is a carver and glider,'- had made 
the bull which he expofed to fale. 


. Topping for the deYendaht objefted, that this could 
not be- coniidered a cajl of the plaintiff’^ model, as 
the drapery and turn of the fhoulders conftituted a 
material difference between them< Could it have 
been proved that the defendant had made the buft 
he expofed to fale, the cafe might have been brought 
within the aft of parliament, by which the making 
any copy or caft of a hew model, “ either by adding to 
or diminijhing from any fueh new model'* is prohibited ; 
but the aft is fo abfurdly framed that to make a perfeft 
copy or caft is no offence, and it is no offence to ex- 
pefe to fale or fell a copy or caft of the model, if 
there be any addition to or diminution from it< 


Garrow for the plaintiff’ infifted, that the pirated 
buft might well be confidered z.' caft of the defen- 
dant’s model, if they were fubftantially the fame ; 
and that the difference introduced by the drapery was 
merely colourable. 

Lord Ellenborouoh. — ^The ftatute feems to have 
been framed with a view to defeat its own objeft. 
But how can 1 fay that one buft is the caft of another, 
though the head be the fame in both, if by the addi- 
tion of drapery and a diilimilar management of the 
flioulders, the reft of the figure is different ? I think 
the defendant did not expofe to fale a caft of the 
plaintiff’s model ; and unlefs you prove that he made 
the pirated caft by adding the drapery, you fupport 
no count of. your declaration. 

: S 


Carrovf 
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• *■ Garmo contendediE that the defendant might be 
prefumed to have made the bull which he expofed 
to fale. 


1811. 

Gahagam 

V. 


Lord Ellenborough. — Had he been a modeller Tf a pcrfon who 
or ftatuary by trade, there might have been fome 
ground for that prefumption, but it .would be too 
much to prefume a bull to have been made by a man this u not ^re. 
of a different trade, becaufe it is expofed to fale in dence'ofh*isfair< 
his Ihop. Thefe artifts mull again apply to parliament ^ 
for proteftion; and they had ‘better not model the 
new aft themfelves as they feem to have done the 
former. In the mean time, 1 am obliged to fay, though 
with great reludance, that the prefent plaintiff ti\,ull be 
nonfuited. 


Gatrow and Comyn for the plaintiff. 
Topping and Gafelee for the defendant. 

[AttoniieSj Riebardfon and Ncwcom^ 


Do£, d. DiGBY, V. ST£21.. 

' f'HIS was an eje£lment brought upon the dcmife of i« ejeftment w 
Wriothefley Digby Efquire, as the executor of the 
lall will and tellament of the late Dame Elizabeth ,hM,heteft^ 
Mackworth, who was the executrix of the lall will •>»<*;» m- 

tercfl in the pre- 
mites, to put ra 

the defendant’s aufwrer to a bill in equity ftatlaz that " if /if /r/Jo/rr ntw IsoT Ted t/iU 

UcfeheiB fretstifss in the Oil 

I ft 


and 
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and teftameat oi her late hulband, Sir Herbert Mae* 

j * 

worth. Baronet, dec^afed, to recover the pofleffion of a 
houfe in Henrietta Street, Manchefter Square. 

In fupport of the title of the ledbr of the plaintiff, 
there was put in the defendant’s anfwer to a bill in 
equity, filed againfi: him for a difcovery. In this he 
flates, that he believes that Sir Herbert Mackworth 
Was poffeffed of the leafebold premifee in the bill men- 
tioned.”— 

Topping for the defendant objefted, that in the de- 
claration there was only one demife, namely, by Mr. 
Digby as executor of Lady Mackworth, who was exe- 
cutrix of her hufband, and that Mr. Digby was not 
proved, or even pretended to be, the H?ir at Law of 
Sir Herbert Mackworth, or devifee under. any will of 
Sir Herbert’s duly executed fo as to pafs a real eftate. 
They were therefore bound on the other fide to go fur- 
ther, and Ihew that Sir Herbert’s was a ciiattel interefi 
and not a freehold. 

Lord £i.i.£Nborol'ch faid, that as againfi the de- 
fendant who had admitted that he believed Sir Herbert 
to have been in his lifetime pojfejfed of the leafebold 
premifes in quefibn, he would not require the plain- 
tiff to go further; that the term pojfejfed^ as con- 
tradifiinguiihed from the word feized was properly 
applied to chattel interefts ; and that although there 
were freehold leafes, fiill in common parlance the term 
leafebold imported a chattel intereft. 


i8ii. 
PoB, d. 

PlOBY, 

«. 


*3 


The 
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The plaintiff then put in probates of the wills of Sir 
Herbert and Lady Mackworth, and alfo proved the 
fervice upon the defendant, upon the 1 8th December 
1810, of a notice of that date to quit the premifes on 
24th June following, provided the tenancy originally 
“ commenced on the 2^th day of December^ or otherwife 
to quit at the end of the year of the tenancy .which 
fliould expire next after the end of half a year from 
** the date thereof/* 

It was admitted that the tenancy commenced, not 
pn the 25th of December, but on the 24th of June, 


1811. 



If a^ter the ex* 
piration of a 
notice to quits 
the l.iiidloid 
gives the Tenant 
a frefh notice 
that unlels he 
qirr in r.t Hay* 
he will be re* 
qiiired to )'ay 
double value, the 
lecond notice is 
no waiver et the 
hr ft. 


Lord Ellenborough having held that this*notice 
was fufficient, the defendant*s counfel produced a 
fecond notice from Mr. Digby to the defendant Steel, 
in Auguft 1 8 1 1 , (after the time when the former no- 
tice had determined,) to quit the premifes uohicb Steel 
then held under him in fourteen days, other wile he 
Ihould require double value. 


Topping then contended that the firft notice upon 
which the plaintiff was now proceeding, had been 
w'aived by the fecond ; that the demife in the eje£kment 
being laid on the ^yth June 18 ix, the defendant was 
by the eje£Iment conlidered as a trefpaffer from th^t 
time, whereas the fecond notice recognized a fub« 
lilting tenancy in the month of Auguft following, 
and that the characters of trefpaffer and tenant at the 
fsj/ne time were incompatible. 
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ij8 


tSir. 


JJott d. 

J>IGBY, 


v.< 


Steel 


Reader and D. F. JoneSi contri, infifted that the firft 
notice was not waived by the fecond j that the fecond 
notice was diverfo intuitu / that the intent was not to 
continue the tenancy which had been previoufly deter- 
mined at Midfummer i8it, but merely to entitle the 
leflbr of the plaintiff to recover double value for fo long 
a time as the defendant might hold over, and that it 
muft have been fo underllood by the defendant 
himfelf. They cited the cafes of Hoe., d. Cherry^ v. 
Batten, Cowp. 243, and Doe, d. Williams, v. Humphreys, 
2 Eaft, 237. 


Lord Ellekborough obferved, that it cer- 
tainly appeared to him that the fecond notice was 
not intended, and could not be underftood to be in- 
tended as a waiver of the firft, having for its object 
merely the recovery of double value. It was only a 
qualified condonation of the trefpafs. However His 
Lordlhip faid, he would leave the queftion as to the quo 
animo to the Jurv. 

The jury immediately found for the plaintiff. 

Reader and D. F. Jones for the plaintiff. 

Topping and Lawes for the defendant. 


[Attornies, fVoodeock and Griff.n.] 


Nm I was not in court during note by one of the counfel in the 
the whole of this trial; but I caufe. 
was fumiHied with the above 


Phillips 
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Phillips v . CocRayne. 

•pHlS was an action againft the defendant as acceptor 
of a bill of exchange, dated i6th of April i8n, 
drawn by the plaintiff, payable to his own order at 
two months after date, for 28/. “ value received in 
lead.” The declaration likewife contained counts 
for goods fold and delivered. Plea, the general 
iffue. . 

It was proved that the defendant accepted the bill 
in qucition; and that a fliort time before, he had 
purchafed from the plaintiff lead to the value of 28/. 

The adion was defended on the fcore of ufury. 
It appeared that immediately upon the fale of the lead, 
the defendant accepted a former bill for it to the fame 
amount, at two months after date. When this bill 
became due, he was unable to take it up, and he 
applied to the plaintiff for a renewal. The plaintiff 
agreed to renew it, on receiving a premium of il. 
This was acceded to ; the' i/. was paid'; the bill now 
in fuit was drawn and' accepted, and the former one 
was delivered up to the defendant. 

Garrow for the plaintiff inhfled, that at all events 
he was entitled to recover for the goods fold. " If the 
fecurity was deftroyed, the original debt ftill fubfjfted. 

\ 

I 4 ' Com^n 


«9i 


i8it. 

Thurl'dav, 

Uec.^. 

If an ufurious 
fecuiiiy be given 
for a legal lub- 
filVmg debt, al« 
thmigti the ftt* 
curity is voidr 
the debt i» not 
extingudhed. 



no 
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i8n. Corny n contra, maintained, that by the ftatute of 

y ufury, 12 Ann. ft. 2. c. 16., the debt and fecurity 
V. were both avoided. The plaintiff by taking ufurious 
CocKAYHE. Jntereft had fubjefted* himfelf to a penalty of thrice 
the amount of the Aim forborne, and could not be 
allowed to recover that Aim in a court of juftice. 

Lord Ellenbo ROUGH. — The fta^pte renders void 
all tends, contrasts, and ajfurances for payment of any 
principal whereupon there is referyed above the iate 
' of 5/. per cent. If there was once a valid AibAfting 
debt, that cannot be deftroyed by a void fecurity. 
The bill here is void by reafon of the ufury ; but 
the plaintiff is in the fame Atuation as if no bill had 
ever been given, and may clearly recover the amount 
of h)$ demand for goods fold and delivered. His 
Lordihip cited:. and relied! upon Rob\nfon v. Bland, 

2 Burr. 1081, upon the ftatute of gaming, where it 
was held that money lent at play might be recovered, 
although the fecurity for it was void. 

Verdifl for the plaintiff, 

Carrew and Lowes for the pliuntiff. 

Comyn for the defendant. 


[Attormes» Xailtcn and JiUhartffJmJy 


Vide Gray v, Fowler, i H. Bl. 463, Barnee v. Headly, 
3 Tauntoiij 1 84. 


Martins, 
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ISt.' 


Martins, q. t. v. Galloway* 


ThurTda;. 


(J'HIS was an action oq 5 Elis. c. 4. for fetUng to 
work a perfon who had not ferved an apprentice- 
fliip of 7 years. -^The trade was defcribed in different 
counts of the defclaration as that of a turner, a fniitb, 
a white-fmith* and an ^ngir^er-fmitb, ■ 

It appeared that the defendant, a man of great in- 
genuity, carries on the bpfinefs of what is called a 
macbiniji, or mechanift, making engines and inilru- 
ments of various forts, gompofed of the djfferent 
metals. In fabricating thefe, he ufes a lathe like a 
turner, a forge and anvil like a common fnutb, and 
feveral of the tools which are conflderu^ as belonging 
to the white-fmitb ; but his engines and inffruments 
could not be made by perfons of any one of thofe 
trades. He employed the young man named in the 
declaration, (who had not ferved any apprenticefbip) 
in feveral parts of his bulincfs. 

Park for the plaintiff iniilled, that as the defendant 
had fet an unqualified perfon to do particular forts of 
work done by turners and ftniths, he had employed 
him in the trades of a turner and fmitb, both of which 
are enumerated in the af); of parliament ; and that 
though the defendant’s buflnefs when conlldered in 
the aggregate, might neither be that of a turner or 
common fmith, yet it was properly defcribed in the 
declaration as that of an engineer-Jmith, 


A trade il QoC 
within 5 Elis. 
C.4, although 
feveral of its iitt 
termediace ope* 
rations were 
known and 
praAifed in Eo|« 
land when the^ 
palled, if its 
ultimate ohje^ 
be a machine or 
manufacture 
fublequently in* 
traduced or in- 
vented.. 

In an action 
on 5 Elia. c. 4, 
for fetting to 
work in a trade 
a perfon who 
had nut ferved 
an apprentice, 
iliip, if the trade 
is not enume- 
rated in the 
ftatiitc, Ibme 
evidence muft 
be given that 
it was known 
and practifed m 
England when 
the adl palled. 


Lord 
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^ , Lord Ellenboroogh. — The trade of an engineer ^ 

Maktims fmith is not mentioned in the ftatute, nor do I believe 
q- *• that it exited in the reign of Oueen Elizabeth. If it 
Galloway. plaintiff fhoutd have proved this by books of 

" that period or by feme other evidence. Can the defen. 

dant then be confidered either a turner, fmith or white- 
pnitb? He cannot, unlefsyou feverhisbufinefs into parts; 
whereas you muft view it in the aggregate, not looking 
to intermediate operations, but the ultimate product of 
his labour. 'I’he bufinefs of a watchmaker has been 
introduced into England fince the time of Elizabeth, 
and is clearly not within the ftatute. But the watch, 
maker turns fome of the works of the watch in a lathe, 
and ma|ces others by operations very much refembling 
thofe of a fmith. — By the trade of a turner in the 
ftatute, I rather think is’ meant only the turning of 
wood and of ^ory. If the turning of metals was at 
all known here in the reign of Elizabeth, it could not 
have been a feparate trade. — With thefe obfervations 
His Lordfhip left it to the jury to fay, whether upon 
the evidence, the defendant had fet the young man to 
W'ork as .a turner, fmith, or white fmith. 

Verdift for the defendant. 

Park and Lawes for the plaintiff. 

Gar row and Moore for the defendant. 


[Atcornies, Chippendale and Edwatds,"] 


p^tJe Coward Mabcriey, 2 Campb. 112. Pratt v. Prafer, 
ante 14. 

Kay 
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Kay V. Dctchesse de Pienne. 

'JpHIS was an adion againd the defendant as maker of 

a promifibry note^ dated 10 July 1804, payable to 
the plaintiff 3 months after date. 

The defence was, that Ihe was not liable to be fued 
upon the note, being a married woman. 

It appeared that the Ducheffe is a French emigrant; 
that before the French revolution Ihe lived in France 
with the Due de Pitnne as his wife; that Ihe was 
fo confidered by the French noblefle, and received in 
that charader at the court of Louis XVI.; that the 
Due and Ducheffe de Pienne came to England and 
lived foine time together as man and wife ; but that he 
left this country in 1 803, to enter into the fervice of 
Sweden, and has remained abroad ever lince. 

This was held to be prefumptive evidence of the 
coverture. 

Garrow for the plaintiff infifted, however, that the 
Due and Du(^heffe de Pienne being both aliens, from 
the time when he went abroad fhe might lawfully con- 
trad, and was confequcntly liable to be fued as a 
feme foie. She was in the fame fituation as if her huf- 
band had abjured the realm. If a Britifh fubjed 
leaves the country, he goes animo revertenJi, his abfence 
is likely to be temporary, and he may at any moment 

be 




1811. 

..j 

Thurfday, 

Dec.j, 

A woman hy 
birth an alien, 
and the wife of 
an alien, cannot 
be i'ued as a ferns 
foie, ifherhuf. 
band has lived 
with her in this 
country, al- 
tliough he has 
lelt li-,r Isere 
nnd entered into 
the fervice of a 
foreig^i Hate. 
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9H 

i8i X. be recalled by the King. But there is no rcafon to ex- 
V -* peft that an alien who has once left this kingdom will 

V. ever again come within reach of the procefs of our 
PveuMi coyrts of juftice. Therefore, thofe who have trufted 
f (BHNB. necelTaries will have no means of re- 

covering their debts, unlefs ihe may be fued as a feme 
foie ; and if Ihe coyld not, the cpnfequence would be 
that ihe might be ftarved. In two cafes in which this 
very lady was defendant (Waif or d v. Duchefs de Pienne 
E. T. I797» ^ ^fP" 554’ Franks v, Duchefs de 
fienne, M. T. 1797, 2 Ffp. 587.) Lord Kenyon held, 
that the wife of an alien may contra^); and be fued as a 
feme foie from the time her hulband leaves the king- 
dom ; and under circumftances exactly the fame as 
the prefent the plaintiffs recovered. 

Lord Ellenbqrouoh. — If the hufband has never 
been in this kingdom, the wife of an alien I think may 
be fued as a feme foie. That is the Duchefs of Ma- 
^mrine’s Cafe. I don’t know whether it was diflinftly 
brought lo Lord Kenvok’s attention, that the Due de 
Pienne had been living with the defendant as his wife 
within the realm. If fo, I cannot fubferibe to his 
opinion. But at the time of thofe decilions Ringfead 
V. Lady Lanefborought and Corbett v. Poelnitz. had not 
been judicially overturned. Since the cafe of Marjhall 
■v. Rutton (<{), which reftored the old common law 
Vpon this fubjeft, I confider it quite clear that a married 
woman under the circumftances of the prefent defen- 




ip) E. T. 1800. 8 T. R. 545* 
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dant, is not liable to be fued as a feme foie. Her hut^ 1811. 
band who had been living with her in England goes * 
abroad in 1803. How foon he might have returned v. 
docs not appear. The note is ^nted in July 1804, Dwc^sis 
and becomes due the Odober following. Could fhe Pibnnb,i 
then have been fued upon it, when her hufband had 
been abfent only a twelvemonth, and might have been 
again living with her here before the caufe was broughjt 
to trial ? Does a woman who has once been in the 
fituation of a feme covert in this country become a 
feme foie becaufe her hufband has been abroad a year? 

The Due de Pienne neither was nor is under any legal 
difabllity to rejoin his wife in England. If it was pre- 
fumed In 1797 that he would never revifit this country, 
it was a prefumption againft the fad;, for it appears by 
the evidence In this caufe that he was living here in 
the year 1 803. Where the hulband has abjured the 
realm, or is exiled, he cannot return, and the cafe (tinds 
upon pcrfedly different principles. 

Plaintiff nonfuited. 

In the enfuing term a motion was made to fet afide 
this nonfuit, but the Court fully concurring with the 
diredion of the Chief Jullice at nifi prius, refufed a 
rule to iliew caufe. 

Garrow and Abbott for the plaintiff. 

Park and Reader for the defendant. 

[Attomies, and Jlfoorf.3 


Vide Mardi v. Hatebinfon^ 2 Baf. & Full* 226. Boggett Va 
Frier, ^11 Eaftyjoi, 

Fauldjbr 
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i8ii. 

« — ■-* - > Faulder Spr. V. Sii-K and Another, Executors 
of T. C. Jervoise Efq. deceafed. 

S^sgaintt J)EBT on bond dated 28th July 1S08, in the penal 
execuu.rs^on the fum of io,ooo/. to fccurc the payment of an an- 
tedator, they Hulty of 500/. fettled by the teftator upon the plaintiff. 

piea, 

up lunacy as a 

trl5,' aclion was brought by the diret^ion of the 
derL'ommiliiliii Chancellor^ for the purpofe of trying whether 

againii the teftator was in a (late of infanity when he executed 
the execution vf the bond. To fhew that he was, the defendants offered 
tegtha’t''he''hMi cviJcnce (among other things) an inquifltion taken 
been a lunatic undct i commiffion of lunacy a^ainll the teftator in 
teccdeiit to that, his lifetime, by which it was found that he had been a 
rid i> lunatic from February 1 808, without any lucid interval, 
dencfc*’** ***' "This was objeded ro on the part of the plaintiff, as be- 
ing res inter alios a£la. 

Lord Elz-enbo ROUGH, however, thought, that al- 
though the inqmfttion was by no means concluftvc on 
the trial of the prefent iffue, it was admillible evidence; 
and that it would be for the jury after comparing it 
with the other fads of the cafe, to determine w'hat 
weight it was entitled to.— > 

The plaintiff had a verdid. . 

The Attorney General^ Carrow, Park, and Holroyd 
for the plaintiff. 

Jekyll, Bejl, and Gurney for the defendant. 

- ■ - ■ 

Fide Yatc* v, Bocn, .Stra. 1104. Ser^fon v. Scaly, 3 Atk. 

4I8. 
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ADJOURNED SITTINGS IN LONDON. 


Warwick v, Si.ade and Another. 

JNDEBITATUS aflumpfit by an infurance broker, 
to recover the fum of 105/. paid by him for pre- 
miums on a policy efifcdied for the defendants. 

On the 17 th November 1810, the defendants fent 
an order to the plaintiff, to infure 200/. on barley and 
flour on boardthe (hip Union, from Wells in Norfolk, to 
London, flating that the fliip bad failed on the 14th 
with a fair wind. , 

There had been in intermediate fform, and under 
an apprehenflon that the Union might have fuffered in 
it, the plaintiff could not get the infurance done under 
50 guineas per cent. On the 17th a flip was written 
by two underwriters for tool, each at that premium, 
and between 6 and 7 the fame evening the plaintiff 
called at the defendants’ counting houfe, and left 
word that he had made the infurance at 50 guineas 
per cent, premium. The defendants were -.then from 
home ; but in about an hour after, they font the 
plaintiff a letter in the following words : 


Wedneiaay, 
Dec. ri. 

The authority 
of a broker em*’ 
ployed 10 elFe£l 
a policy of mfu, 
ranee may he 
revoked after the 
underwriters 
have figned the 
Hip till I'uch time 
as they have ac- 
tually lubfcribed 
the policy ; and 
if the broker 
h iving procured 
a flip to be writ- 
ten on terms 
within the fcope 
of his origi- 
nal authority, 
receives an in- 
timation from 
his principals 
that they will 
not fubmit to 
thefe terms, and 
afterw.irds efFeils 
the policy and 
pays the pre- 
miums to the 
underwriters, he 
can ni.iint.iin no 
aftion againll his 
principals for 
commifTion oc 
money paid. 


« Mr. 



lit 
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** Mr. Warwick, 

"^wTrwicY ** furprifed to hear you have given 50 

V. per cent, on the Union from Wells to London, when 

■Dd^nother. authority from us. We therefore 

* cannot fubniit to it. 

(Signed) “ Slade and Pettitt.** 

. The itamped policy was not Written out or iigned 
till two days after,-— when being offered to the de- 
fendants, they refufed to receive it. 

Garrvfo for the plaintiff iniifted, that however high 
the premium was, his client was botind to get the in- 
furance< effeded, and Would have been liable to an 
aftion if he had not done fo. The fuppofed counter- 
mand came too late, when he had entered into the 
agreement with the Underwriters, and the flip had 
been flgned. After that, he was bound in honour to 
pay the premium to the underwriters, and the policy 
when formally executed muft have reference back to 
the figning of the flip., 

Lord EnLEMBonoittfa.— cannot take notice of 
thefe honorary engagements. Till the ftamped policy 
was flgned by the underwriters, no binding contraft 
was entered into, and the authority of the broker 
might be revoked. Therefore, fuppoflng the original 
order would have empowered the plaintiff to give a 
premium of flfty guineas for a voyage from Wells to 
London, after the letter he received in the evening of 
the 17th, his authority was determined. The policy 
was not then effe^cd. The revenue laws forbid me 

to 
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to look to what is called the Jlip* The plaintiff after- 
wards paid the premium in his own wrong, and there 
is no implied promife on the part of the defendants 
to reimburfc him. 

Plaintiff nonfuited. 


1811. 

Warwick 

w 

Slade 
and Another* 


Garrow and Taddy for the plaintiff. 
Park and Marryat for the defendants. 

Ctofs ind 


Vtdr Fatmcr v* Robinfon, a Campb. 35^. n. 


^ OODS fold and delivered. 


Wcdnefdty, 

CorrfAY and Others i-. Tute and Another. ^ 

Where a perfon 
la uie country 
gives in order to 
at tradelm.n in 
London with 

The plaintiffs are dry-falters at London^ the defen- 
dants dyers at LeeJ^. In December 1809, the defen- ftnlTSliwa 
dants wrote a letter to the plaintiffs, defuine them to 

rjj r-ii ^ ^ particular coach, 

lena down ooiLs. more of cochineal by the firjl andat theofiue 
coach. The plaintiffs accordingly delivered this thBre'$?n^ 
quantity of cochineal at the Bull and Mouth inn^ to I,S!inatmg"h!it 
be carried to the defendants by a coach that runs 
from thence to Leeds. At the coach office there was tw nuictiw 
a notiqe ftuck up, laying that the proprietors would vTlS °f7* «»- 

left infured it 

H enough for the vendor to deliver the goods ordered et fhis oflice, althou^ ftry he above the valuA 
of j/. without lAfunDg them, uolefs he has lofiired fiac thepurc^er in tormcr l yftMK V f r 


Vofc. III. 


cpjt 
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1811. not be anfwerable for any package above the value 
**CoTHry * entered as fuch and paid for accordingly, 

and Others This cochineal was not fo entered , although worth about 
.j.*' , and it was loll oh the way to Leeds. There 

and Another. evidence of the manner in which the former 

cochineal had been fent. 

Garrow for the defendants infilled, that they were 
not liable, as the plaintilfs had not given them a remedy 
' over againll the carrier. The plaintiffs mufl be taken 

to have been aware of the notice, as well as of the 
law upon this fubjeft. It was therefore their duty to 
have entered the cochineal as above the value of 5/. 
Without this, there was no fufficient delivery to the 
carrier to charge the defendants, and as they had 
derived no benefit, fo they were not liable to make 
any compenfation. 

Lord Ellen BOROUGH. — The point made does 
not properly arife in this caufe. The defendants 
order 6olbs. more of cochineal to be fent them. It 
was therefore incumbent upon them to Ihew how the 
former parcel was fent, and whether it was entered 
and infured as above the value of 5/. — Upon the 
general qdellion I am not now called upon to give 
any decifive opinion ; but as it is in practice fo unufual 
tmder thefe notices to enter and infure goods as above 
the limited value, I lhall be inclined to hold that the 
vendor is not bound to do fo, without exprefs inllruc- 
tions for that purpofe. Were he to infure of his own 
Accord with the carrier, how far would the purchafer 
be liable for the heavy additional expence thus in* 
^ curred ? 



MICHAELMAS TERM, GEORGE III, 


lit 


curred ? — In this cafe the plaintiffs are clearly Intitled 
to a verdid for the value of the goods. 


iSii. 

«»- 

COTHAT 
and Other*. 


Park and Campbell for the plailitiSs. 
Carrow and Copley for the defendants. 


w. 

Tut* 

and Another. 


[Altornies, Oldham and ZuWr//.] 


Prickett, and Carruthers and Others, Affig- Wednria»y, 
nees of Halmday, a Bankrupt, v. Down and 
Others. 


^'’HIS was an a£tion againfl: Meffrs. Down and Co. 

the bankers, to recover a balance of 6,651/. 3J. \od. 
in their hands, due to the plaintiff Prickett^ and the 
afllgnees of Ualliday. 

Prickett and Halliday were in partnerfhip as in- 
furance-brokers. In November 1810, they (lopped 
payment. On the 13 th of July 1811, the partnerihip 
was didolved, and on the 16 th of the fame month 
a commiffion of bankrupt iffued againfl Halliday, 
The defendants were advtfed that they could not le. 
gaily pay over the balance in their han^, as they had 
notice of Prickett having ftopped payment, and if a 
commiflion of bankrupt (hould afterwards 'be ilfued 
againfl him upon an ad of bankruptcy prior to the 
payment, they might again be called upon, to account 
for the money by his aflignees. 

Ka 


Where two 
partners have 
hopped payment^ 
and a coinmif- 
(ion of bankrupt 
is taken out 
againft one Of 
them, a debtor 
to the firm who 
knows of the 
iloppage cannot 
refufe to pay 
money due to 
them, on the 
ground that tho 
otlier may hav« 
committed an 
adl ol bankrupt- 
cy, in which, cafii 
his afligneea 
might call upon 
the dcM or to 
pay a moiety dE 
the money * 
fecoad time. 


Park 
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i8n. Farht for the defendants, pointed out the iituation 
Puckett ' which they ftood, and fhewcd that they were not 
and Others' protedled by Sir Samuel Romilly’s acl (a), which 
Dowk contains a proyifo tliat perfons paying money to the 
and Others,' bankrupt fhould have no notice of his having become 
inlolvent, or Hopped payment. 

Lord Ei,lenborough. — The defendants are not 
under the protedlion of that aft ; but before it was 
paifed, they could not have juftified rctufjog to pay 
the balance in their hands under Hmilar circumflances, 
to whatever fubfequent inconvenience the payment 
might have expofed them. Till the party has aftually 
become a bankrupt, and a commifliun has been taken 
out againft him, he may fue his debtors. There 
may be peril in paying a man who is known to have 
Hopped payment ; but that affords no defence to an 
aftion for a debt juffly due to him. 

Verdift for the plaintiffs. 

Garrvw and Gafelee for the plaintiffs. 

Park for the defendant. 


[Attornies, Gre^fon 55* Co and 


Vide Foiler v* Allanfon, z T. R. 479. 
df.6 Oa IXJf c* ijy* ^ I* 


Boyd 
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Boyd v. Dubois. 


tSit. 


V^edneliiay, 
Dec. ih 


was an adllon on a policy of infurance on 
hemp, on board the (hip J^cph and Betfey^ from th^danu^ed”™ 
London to the coaft of Devonfliire. The Jofs was laid 


by Jin. 


The plaintiff’s witnelfes flated, that while the Ihip 
was lying at a place near 'I’orbay, a fire broke out in 


areiniured, the 
underivriters are 
not liable ; but if 
the lofs is not 
occafioncd by the 
damaged ftate ot 
the goods on 


the hold during the night, which confumed the greateft 
part of the cargo, but the origin of which could not tinted i>y the fjft 
be dil'covered. 


not having been 
dilcloled to the 


underwriters thal 
the goods were 

The defendant’s coimfel undertook to prove, that 

, , , , . r t • r •. «haf might hav. 

tile iieinp was damaged ; that tor this realon it was » tendemy to 
apt to ferment and take fire; that its condition 


not been communicated to the underwriters, and that 


the fire aftually had originated in the hemp itfelf. 
And they contended, that even if the laft circumftance 
fliould not be fatisfadorily made out, the underwriters 
would be difcliargcd by the damaged ftate of the 
hemp not being communicated to them, fiuce, had 
they been aware of that, they would have refufed to 
fubferibe the policy. 


Lord Et,i>ENBOROijr.H. — If the hemp was put on 
board in a ftate liable to effervefee, and it did effervefee 
and generate the fire which confumed it, upon the 
ponimon principles of infurance law, the aftured can- 

K 3 not 
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i8n. not recover for a lofs which he himfelf has occafioned. 

Boyb ^ pofitively fay, that they were not bound to 

V. reprefent to the underwriters the ftate of the goods. 

Dubois. Jj. ^guld introduce endlefs confufion and perpetual 
controverfies, if fuch a duty were to be impofed upon 
the aifured. 

there was no proof that the fire had originated 
from the damaged ftate of the hemp, and the plaintiff 
had a verdift. 

jpark and Lowes for the plaintiff. 

Topping and Carr for the defendant. 

[Attoniies, Jackfan and Gibbs,'] 


niurfdajr. Doe d, Pitt v. Shewin, 

Dec. 12. 

A covenant in p TMENT on the forfeiture of a leafe, to re- 

to m cover poffeffion of a houfe called Grigjb/s Coffee- 
foreanakfepm- fjgyj-g jjj Threadneedle Street, The demife was laid on 

lured a given J 

luni of money 25th daV of April 181 !• 

upon the pre- ^ j 

niifei during the 

term in fonie , . 

Sufficient Infurance Office,** is not void for yncertainy ; but means, that the premifes (hall be infured 
a«ainll fire in fome office where inluranccs againll fire arc iifiially effedted. 

^ Where there was fuch covenain in a leafe on the part of the tenant, he eifedfed an annual policy 
on the premifes with an Infurance Company in the ufua) printed form, by which it is declared that 
the policy (haU be for fuch longer period as the tenant (hall regularly pay, and the Company receive 
the premium, and a fpace of 15 day* beyond the quarter days is given lor payment of the premium, 
during which' time the Company is luble : The year expired on the 25th of March i8ri ; but the 
tenant did not pay the premium for a renewal till the 2jth of April following : The Company then 
cave a receipt for the premium, flaiing the infurance to be from Lady^ay i8ti to Lady-day 1812.—? 
Held that the covenant was broken by reafon of the nonpayment of the premiqm on or before the 
9th April, and that the leal'e was fuifciicd upon a claufe of re-entry. 
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N 

In May 181 1» the leflbr of the plaintiff granted the i>ix. 
defendant a leafe of the premifes in queftion for ai 
years wanting 10 days from Michaelmas iSoo^ at the Pitt 
rent of 84/. per annum. This leafe contained the fol* Sh*whi. 
lowing covenant, for a breach of which the ejediipent 
was brought : 

And further that (he the faid Elizabeth Sbewirtf 
** her executors, adminiffrators and afOgtas, (hall and 
“ will from time to time, and at all times, during the 
** continuance of the term hereby granted, infure and 
keep infured, or caufe and procure to be kept in- 
fured, the fum of 800/. at the leaft in fome fufficient 
infurance-ofEce within the cities of London; and 
“ Weftminfter upon the faid meffuage or tenement 
“ and premifes hereby demifed and every part there- 
“ of.” — A claufe of re-entry was added in the ufual 
form. 

The defendant immediatelyinfured the premifes at the 
Phcemx Fire-office^ by a policy for a certain number of 
years, which expired in March 1810. A new annual 
policy was then effeded with the fame Company, by 
which the premifes were infured for 800/. to the 25th 
of March 1811. This policy was declared to be for 
fuch longer period as the defendant (hould regularly 
pay, and the Company Ihould recdve the premiums. 

By printed conditions referred to in the policy, a (pace 
of 15 days beyond the quarter-days, was given for 
payment of the premium, during which time the 
Company were to be liable. The defendant in fad 
did not py the premium for a renewal of this policy 

K 4 on 
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Poe dem. 
Eitt 
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Shewin. 
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on the 25th of March 1811, or within 15 days there- 
after : but on the 25th of April following, (he went to 
the Phoenix OfEce, paid the premium, and obtained a 
receipt in the followihg form : 

* 

** Received the 25th day of April 
|8ii, of Mrs. E. Shewin, thefum 
ftated in the margin hereof for one 
*‘Prem. 0^16 year’s premium on 800/. infured in 
** Duty I o this office from Lady-day to 1 8 1 1 to 

Lady-day 1812. Received at the 

£i - 16 fame time the fum dated in the 
■ — ' margin, for duty on the faid policy 
for the fame period. 

« R. MILES.” 

No accident had happened by fire to the premifes 
in the mean time. A clerk from the Pbanix Office 
Rated that it is very common for the annual premium 
not to be paid till after the expiration of the 15 days ; 
that it is always received when offered, and that a re- 
ceipt is given for it in the above form. 

Marryat^ for the defendant, firft objefted that the 
covenant to infure was void for uncertainty, as it did 
not at all fpecify what the nature of the infurance was to 
to be. The words are io infure and keep infured the 
fum of 800/. in fame fufficient office^ within the cities of 
London and Wefminjler upon the faid meffuage and 
premifes.** This did not Ihew againft what the infnr- 
ance was to be made, or in what fort of tffiice it was to be 
effe^ed. 

J.ord 
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Lord Ejllenbo ROUGH. ~1 think by a reafonable 
intendment the infurance was to be againft hre, and 
the leflee was bound to infure and keep inlured the 
fum of 800/. upon the premif^ in an oiBce where 
policies againft fire are ulually e£fc£ted. 


1811. 


Doe dem. 
Pitt 


V. 

SuBWIlti 


Marryat then contended, that the covenant had 
been fubflantially performed. After the premium had 
been paid on the 25th of April, the policy muft be confi. 
deredas having been in force from the preceding quarter- 
day. The annual policy was effected for a year, and 
fuch longer time as the prcipium was paid .and received. 
The office, by receiving the premium, therefore, gave 
the policy an uninterrupted validity. The landlord 
had fuifered no inconvenience by the premium not 
having been paid at the day, and if a fire fhould now 
happen, he had the fecurity of the policy. Where 
a forfeiture is to be incurred, covenants are always 
conftrued with great ftrictnefs, and it may well be 
faid that 800/. had been kept infured upon the pre- 
mifes fince the granting of the leafe. 


Lord Ellenborough, — There was an interval 
during which the infurance was difeontinued. The 
15 days, which are an excrefcencc from the preceding 
year, expired on the 9th of April. The policy then 
became extind, and the>^landlord was deprived of all 
protection till the 25th of that month. A hre might 
have happened in the mean time, and there is no 
pretence for faying that in that cafe the Phesnix Office 
wquld have been liable. For a certain period the 
Jwdlord r^ the rilk of &re, and the fum of 800/, 

was 
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IS* 

x8ii. 

Dob dem. 
Pitt 

V, 

Shewin. 


w^s not kept infured upon the premifes in any office. 
It may admit of coniiderable doubt, whether by 
the revenue laws the policy could be lawfully renewed 
by the payment of the premium, after the expiration 
of the 1 5 days. At any rate, its exigence was fuf- 
pended from the gth to the 25 th of April. The 
covenant to infure was therefore broken, and the 
landlord is entitled to recover at law, whatever relief 
there may be for the tenant in equity (a)* 

Verdia accordingly. . 

Garrow and Clarke Jun. for the leflbr of the plaintiff. 

Marryat for the defendant. 

[Attornies, Shepherd and Allen.'] 


(^r) In this cafe the court of 
Exchequer had granted an in- 
jundion on payment of the cods 
of the adtion : but thefe were 
PQt paid as they ought to have 


been, and the defendant became 
bankrupt. The application for 
an injund^ion was then renewed 
on behalf of the aflignees, but 
refufed. 


Bietsk 
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1811. 


Bi£T£n V. Burridg£ and Others. 

for nialicioufly fuing *Dut bailable procefs 
againfl: the plaintiif, and caufing him to be arreded 
thereupon, and itnprifoned and detained in cudody. 

The defendants, who arc bankers at Plymouth^ fup- 
pofing by miftake that the defendant was party to a 
diflionoured bill of exchange in their hands, fued out 
procefs againft him into the city of London. The 
bailiff’s follower, to whom the writ was delivered, 
went to the plaintiff, and afked him for payment of 
the bill of exchange. The plaintiff exprcffed great 
aflonifhment, and declared he had never feen or heard 
of the bill before. 'The bailiff’s follower then faid, he 
had a writ againfl him, but he fuppofed there was fome 
miftake, and as he knew him to be a refpeftable man, 
he would go to the attorney and inquire into the mat* 
ter. The iniflake being then difeovered, it was ex- 
plained to the plaintiff, and he was told he need give 
hirnfelf no further trouble. No bail-bond was exe- 
cuted or caption fee taken. The plaintiff, however, 
fome time after infifted upon paying the bailiff a pound- 
note, and put in bail above, thus incurring an expence 
pf 14/. 


Thurfday, 

Dec. iz, 

A. by miftalcG 
fuea out A baiU 
able writ againft 
B , and gives it 
to C. an officer 
to be executed* 
•— C. lays to B. 
he has a writ 
againll him, but 
B. denying that 
he owed the , 
munsy, C. does 
not take him into 
a«^hial cuftody. 
On inquiry, the 
miftake is difeo- 
vered, and B. is 
told he need give 
hirnfelf no farther 
trouble in the 
matter. How- 
ever, he after- 
wards puts in bail 
abuve,and incurs 
an expence of 
14/.— 

that he could not 
maintain an 
action againft A* 
for a malicious 
arreft. 


Garrow for the plaintiff contended, that the defend- 
ants by their own confelHon had fued out the procefs 
without any reafonable or probable caufe; that the 
law inferred malice from fuch an afl, and that no ad- 
vantage could be taken of the circqmftance of the 
ofEcer having refrained to take the plaintiff into adtual 
cuftody. — Bqt 

* . Lord 
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i^o 

1811. 

V — - — 

BlfiTEN 

V. 

BvKRXDGfi 
and Others. 


T’^Jurfday* 

I^ec. 19. 

No aft ‘on can be 
niaiRtJi.if J upon 
a wngtM on a 

cock-%lK. 


Lord Ellenborou^'.h was clearly of opinion, that 
the adion could not be maintained, as no arreft or 
imprifonnicnt had been proved ; there was no evidence 
of malice $ and the plaintiflfhad lufFered no inconveni* 
cnce, except what he had voluntarily brought upon 
himfelf. 


Plaintiff nonfuited^ 

Garrow and Efpinaffh for the plaintiff* 

Park for the defendant. 


[Attornies, Sher’tvin and Til/om,'] 


yule Arrowfmith v. Le Mefurier, 2 N. R. zii. 


Squires v, 'Wuisken. 

JP^/JONEY had and received* Non ajfumpfit except 
as to 2/. 2r. and as to that a tender^ which was de- 
nied by the replication. 

Scarlett in opening the plaintiff's cafe ftated, that the 
aflion was brought to recover the fum of four guineas. 
The plaintiff and one Fordham laid a wager of two 
guineas, that each on a given day Ihould produce a 
game cock, of a given weight, for the purpofe of 
fighting \ and that if either failed to produce fuch 
cock on fuch day, the other was to be confidered the 
winneh They accordingly paid two guineas a-piece 
into the hands of the defendant as a flake-holder, Op 
^ 12 the 
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the appointed day, the plaintiff produced a game cock, 
of the requifite qualifications ; but Fordham made 
default. 

Lord Ellenborougm. — Is not cock-fighting fin 
illegal fport ? 



WutSKEM. 


Scarlett faid, he had not been able to find any 
ftatute by which it is prohibited ; and fuppofing it to 
come witliin the general defcription of gamings ftill as 
the funi wagered was under ip/., the adlion might be 
maintained. 


Lord Eli.enborough. — Cock-fighting mufl be 
confidercd a barbarous diverfion, which ought not to be 
encouraged or fandioned in a court of juftice. I be- 
lieve that cruelty to thefe animals, in throwing at them, 
forms part of the dchoi'tatory charge of judges to 
grand juries, and it makes little difference whether 
they are lacerated by flicks and flones, or by the bills 
of each other. — I’here is Hkewife another principle, on 
which, I think, an adion on fuch wagers cannot 'be 
maintained. They tend to the degradation of courts 
of juflice. It is impofiible to be engaged in ludicrous 
inquiries of this fort confiflcntly with that dignity 
which it is effential to the public welfare that a court 
of juftice fhould always preferve. 1 therefore will not 
try the plaintiff’s right to recover the four guineas, 
and the evidence muft be confined to the iffue joined 
upon the tender. 

Jhe defendant was not able to prove a legal tender, 
and the plaintiff had a verdid with nominal damages. 

Scarlett 
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Scarlett for the plaintiff. 

# 

Andrews for the defendant. 

[Attornici, Birkiti and Reaki.\ 


Vide M^AlIefter v. Haden^ 2 Campb. 438. Hufley w. Crickitt, 

pojl^ i68. 


Friday, CaRRUTHERS V. GrAY. 

Dec. 13. 

Tofupport «n ^pHIS* was an adtion on a policy of infurance on 
<ieciaration on a goods by the Antoinette Elizabeth from London 
to Peterfburgh. 

" that the ftiip 
with the goods 

declaration averred that the Ihip, with the 
relied by the goods on board, when at Cronjladt, was arrefled by 
SfmTthr^^era the perfons ezercifing the powers of government there, 
thlrTa'Sld the goods wcrc then and there by the /aid perfons 

goal. »vere then feized, detained and confifeated. 

and there by the 
faid perfons 

end ron*6ftat”d!" It aj^arcd that on the Ihip’s arrival at Cronjladt, 
ft'eVt^riie" I'^tches Were fealed down, and her cargo vras after- 
go(^t were for. vards forcibly unloaded by the officers of government, 
onboudtheihip and uevcr delivered to the conugnees. 

by the officers of 
government, 

and never delivered to the coniignees;— without putting in any fentcnce of condemnation. 

There is not an imolied warranty on the part of the owner c" goods infured, that the ihip (hall 
be in all refpedlspropeny documented. Therefore, where from an omiffion of Um captain > the gooda 
ini'ured on a voyagd from this country to a foreign port are not mentioned in the ihip*s manife^as re- 
quired by 13 ic 14 Gar. 1. c. iz. and other ftatutes, but the lofs b not occawed by thia de« 
fcdl -the underwriters are liable. 

8 Searlett 


tSii. 

Squire* 

V. 

Whiskeiv. 
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Scarlett for the defendant contended, that to fup- 
port the averment, as to the lofs, it was neceflary to 
prove that the goods had been confifcated, and to put 
in a fentence of condemnation. • 

Lord Ellenborough. — Literally to fhew confifca- 
tioH, it would be neceflary to prove, that the proceeds 
of the goods came to the treafury of the ftate j but I 
think the averment is fufficiently fuftained by proof, 
that the goods were forcibly taken poffeffion of by the 
officers of government. 

The defence was, that the goods had not been re- 
gularly entered in the (hip’s manifeft for exportation. 
Stat. 13 & 14 Car. a. c. ii. § 2., and 8 G. >. c. 16. 
require, under penalties and forfeitures, that the 
captain of every (hip before failing (hall deliver in 
at the cuftom-houfe a paper called a Manifelf, contain- 
ing a (latement of all the contents of his cargo : and 
it was proved that the only Manifeft delivered by the 
captain of this (hip before failing on the voyage in 
queftion, entirely omitted to mention the 16 bales of 
merchandize on which the prefent infurance was 
eflfeaed. 

It !q>peared however, that they had been regularly 
pafled at the cuftom-houfe Sy the fhipper ; that the 
ceckets were duly made out and filed; that the goods, 
which might be lawfully exported without paying any 
duty, were put on board the (hip in the common 
cot^e of bufinefs at noonday ; and that the omifiion in 
the hfonifeft was Iblely imputable to the negligence 
of the captain. 

Lord 


tfill. 




m 
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i8ii* 


Carru-* 

THERS 

V. 

Gray* 


Saturday, 

Dec. 14* 

A carrier em- 
ployed by A. 
firll to carry a 
fum of money to 
B. and then the 
like fum to C., 
in an adion 
A. againlh . is a 
good witnefs 
neceflity to 
prove that by 
iniftake he de- 
livered the fit ft 
fum to C. as 
well as the fe- 
Cpnd* 


Lord Ellenborougii held, that this omil&on did 
not render the voyage illegal, fo as to vitiate the po* 
licy, amt that as it had not occalioned the lofs, the un> 
derwriters were liablei 


Verdid accordingly. 
Park and Marryai for the plaintiff. 

Scarlett and Adam for the defendant. 


f Attornies, CrewJ/r t*f Co, and Palmer tsf 


Fide Bell V. Carftairs, 14 EaRf 374. 


Barker v. Macrae. 


jy^jONEY had and received, to recover the fum of 
19/. 10s. 8 d. 


The plaintiff was a fhop-keeper at Wanfted, and ae* 
cuflomed to be fupplied with goods, fometiines by 
the defendant, and fometimes by one Copley, tradef- 
men in London. In Odober laft, being indebted to 
Copley in 19/. loj. 8d., he employed one AJh, the 
Wanjled carrier, to pay this debt. AJh inflead of de- 
livering the money to Copley, delivered it by miftake to 
the defendant, to whom the plaintiff owed nearly the 
fame fum. The defendant afterwards font in his bill, 
which was paid a fecond time, through the agency of 
AJh. 

To 
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To prove this cafe, AJh was called as a witnefs on 
the pai^c of the plaintliT. 


iSit. 

Bakbh 


Garrow for the defendant indfled, that he was in* 
terelled, and could not be examined without a releafe.' 
He was primd facie liable himfelf, and he mud repay 
the money to the plaintiff*^ unlels, by his evidence; he 
could fix the defendant. 


V. 

Macras. 


Lord Ellcnborough.— >1 think he is a witnefs of 
nccefiity, and may be examined without a releafe. 

The plaintiff had a verdift. 

Park and Scarlett for the plaintiff. 

Garrow for the defendant. 


[Attornies, Smith and JlUJisn,'] 


Hammond and Others v. Dufrenb. moum, 

Dec. 16. 


was an a&ion on a bill of exchange for 
301/. 17s. lod. dated 25th April 1811, drawn by 
the defendant upon and accepted by Meffrs. Dufrene 
& Penny, payable at three months after date. 

To excufe the proof of notice to the defendant of 
the dilhonour of the bill, one of the acceptors was 
VoL. III. L called. 


The drairer of 
a bill of exchange 
is entitled to due 
notice of iti diC« 
nonoitr if he hid 
airy etfeds in 
the bands of the* 
drawee at any 
time between the 
drawing ef the 
bill aod IM be> 
cotninfdue. 
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, called, who ftated, that when the bill was drawn and 

-Hammond accepted they had no cffcdvS of the drawer in their 
and Others hands ; but that before the bill became due, he paid a 
iiuF^ ENE. 400/. on their account. 


Park for the plaintilF infilled, that this was an ac- 
commodation bill, and that the drawer therefore was 
not entitled to notice of its dilhonour. 


Lord ELLENBORouon. — 1 think the drawer ip'^ a 
right to notice of the dilhonour of a bill, if he lias 
cfl'eds in the hands of the acceptor at any time before 
it becomes due. Jn that cafe, he may reafonably cx- 
po(Sl; that the bill will be regularly paid, and he may be 
prejudiced by receiving no notice that it is dilho- 
noured, 1 am aware that the inquiry has generally 
been as to the ftate of accounts between the drawer 
and drawee when the bill was drawn or accepted ; 
but I conceive the whole period miift be looked to 
from the drawing of the bill till it becomes due, and 
that notice is requifite if the drawer has elFecls in the 
hands of the drawee at any time during that interval. 
Therefore if the dei’cndaiU in this calo paid a fum of 
money for MelTrs. Dufrene & Penny before the 28tli 
July, you muft prove that he had due notice it was 
not paid on that day by the acceptors. 

The cafe was afterwards brought before the Court, 
but the diredion of the Judge at iiifi prius upon this 
point was not quclUoncd. 


* Park 
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Park and Abbot for tlie plaintiff 

Beard for the defendant. 


[Attornics, S'zvain Iff Co, and Btbkeloch^ 


Vide Lcgjjc V. Thorpe, 2 Cainpb. 310. Thackray v. Blackett, 
p'Jh 1 64 . 


Barfoot and Others, Executors of John Wilkes, 
V . Goodall, Dickenson the Elder, Dickenson 
the Younger, and Eisner. 

^I^ONEY had and received. 

Gondall and the two Dichenfons pleaded their bank- 
ruptcy, which was not difputed ; Fijher^ the general 
ilTue of non ajjumpfit ; and the only queftion was, 
whether he was liable as a partner with the others? 

I’he defendants were formerly bankers, with whom 
Mr. H’i/keSf the teftator, kept calh for a confiderable 
number of years. FiJJoer was a partner in the banking- 
houfe at the time Wilkes’^ account was opened. Fijher'% 
name appeared at the beginning of the cafh-book in 
which Wilkes’s account was kept, and no alteration of 
firm was mentioned in it. In point of faft, Fijhcr 
ccafed’to be a partner in 1799. No advertifeinent 

3 mentioning 


147- 

iSti. . 

— mJ 

Hammond 
and Others 

V - 

• Dufkcne. 


TluirfJnr, 
Dec. 19. 


A < Ii in^.c of 
p.irtnors in n 
banking -houl'e is 
fiitfiLieiitlv no- 
tified to the ci f- 
torners of the 
houl'e, by a 
c' tango in the 
'piinU’d cheques. 
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iBii. 

Bakfoot 
and OtlKn 
«• 

Goopaii. 
and Others. 


mendoning the circumftance was publiflied in the 
Gazette, nor was any circular notice fent round to the 
cuflomers of the houfe. In 1B05 the partncrfliip 
became bankrupt with a balance in their hands belong- 
ing to the tellator of about 2000I. 

Park for the plaintiiFs contended, that Piper conti- 
nued liable as a partner, and he relied upon Gorham v. 
Thompfon^ Peak. Caf. 42, where it was decided, that 
when partners dilTolve their partnerfhip it is incumbent 
on them to publiih notice of fuch diffolution in the 
Gazette, or they will be liable to creditors ; and Graham 
V. Hope, Peak. Caf. 154. in which Lord Kenyon held 
that even notice in the Gazette is not fufEcient to afied 
a creditor, without evidence that he had read it. 

' It appeared, however, that when Fper retired, 
the printed cheques were changed from “ Dickenfon, 
Coodall ^ Piper,** to “ Dickenfon, GooJall SfJ* Co ;* 
and that afterwards when Dickenfon the younger, 
became a partner, the printed cheques were again 
changed to “ Dickenfon, Goodall and Dickenfon.** 
A great number of cheques in all thefe forms were 
produced, and proved to have been filled up and 
figned by the teftator. 

It was ftill maintained on the part of the plaintiff', 
that Fper was liable, as he hail given no exprefs 
notice of his withdrawing from the partnerfhip, as 
the attention of a cuffomer might not be drawn to 
the form of the pri/ited cheque, and there, might 

for 
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for various reafons be a change in the hrm, while the 
partners themfelves remained unchanged. 


1811: 

BAtrooT 
rad Others 


Lord Ellenborough. — I think the change in* (;;oo»aii. 
the partnerihip was fufficiently notified by the change and Othen. 
in the cheque. It is the habit of banking-houfes to 
intimate in this manner that a partner has been in* 
troduced or has retired. When the teflator had been 
accuflomed to draw upon cheques fumifhed him with 
the name of Ftjher^ and others .were font him with 
the name of ViJ})er omitted, before ufing thefc it 
became him to inquire what change had really taken 
place; and when he did continue to ufe them, I 
muft prefume that he was perfeftly well aware Ftjher 
had retired, and that he continued to deal with the 
houfe upon the credit of the other partners. A 
circular letter to the cuilomers might be more regular ; 
but I think a change of cheque is fufiicient notice of 
the diflblution of partnerihip to thofe who have 
drawn cheques addrelfcd to the new firm. 


Plainti/f nonfuited. 

Farkt Richardfon., and Fitzgerald for the plaintiff. 

The Attorney General, Garrow^ and Gurney for the 
defendant. 


[Aitonilcs, Buineil and 


. i'idt Newfome v. Culcs, 2 Campb, 617. 
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Saturday, 

Dec. 21 * 

Where there is 
a poiicy on goods 
as may be tlierc- 
afcer declared 
Sind vilund, tlie 
dcrhn.tion of 
intereft, to he 
availahle, mult he 
comnninic.it ed to 
the underwriters, 
or lorno one on 
tiieir bell .1 1, he> 
fore iiitcllK;*Micc 
isrccciv'.ii 'f the 
lo^^ : Dot the 
declaration of 
intcreil U not a 
condition prece- 
dent ; and if 
none is marie, 
the policy is then 
o}icn inllend of 
being v.ilu(fd, and 
upon proof of 
incercit at the 
trial, the alfiired 
will be entitled 
to recover. 



Harman alid Others v. Kingston. 

''J'HIS was an adion on a policy of infurance dated 
ift Auguft i8io, on goods by the Ihip Maria, 

at and from Gottenburgh to port or ports of dif- 
charge in the Baltic.” By a memorandum at the 
foot of the policy, the infurance was declared to be 
“ on fugar and cottoh as might be thereafter declared 
and valued." 

Th,e declaration alleged that the goods were duly 
declared and valued before the lofs. 

A clerk of the plaintiffs (fated that on the ad of 
Oftober i8io, he wrote out and figned, by order of 
the affured, a fpccihcation of intereft with a valuation 
of the goods infured on a feparate piece of paper, 
which he wafered to the policy j but he could not 
fwcar that he had (hewn it to any of the underwriters 
or to any other perfon, till after intelligence of the lofs 
had been received. 

The Attorney General objefted, that this private 
memorandum of the clerk, which he had kept a fecret 
from all the world, could not be confidered a declara- 
tion of intereft within the meaning of the policy. 
The objeft was to inform the undertyriters before a 
lofs happened of the particular goods infured, and of 
the value put upon them, that they might be proteftrd 

from 
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from any finifter praftices on the part of the aflured. i 9 ii. 
But if this declaration were fufficient, it w’ould be un- 
necell'ary to communicate any declaration till the day and Others 
of trial, or there might be twenty declarations privately 
written and figned before fhe lofs, and that one after- 
wards produced which according to the event would 
bell fuit the purpofe of the parties. 

Garrow and Bofanquet, contra^ maintained that it 
was merely a qucltiou as to the credit of the witnefs. 

It he was believed, there had been a declaration made 
oil the 2(1 of Odtober, and the lofs did not happen till 
the 1 8 th of November. I'he declaration of intereft did 
not require the alfent of the underwriters ; this.policy 
did not llipulate, as is foinctinies done, that it Ihould be 
authenticated by their initials ; had it been Ihewn to 
them on the 2d of Odlober, they could not have objcdled 
to it ; and therefore if the witnefs fpoke true, they 
were prccifely in as goinl a lituation as if on that day 
it had been Ihewn t«) every one of them. Henchman 
V, Offley, 2 lieu. lil. 345 in noth, was cited as in 
point. 

Lord Ei-lenboroucjii. — A declaration neceffarily 
imports two parties, the perfon who makes it, and the 
perfon to whom it is made. How can I confider an 
uncommunicated inftrument a declaration? Had it been 
communicated to any perfon, or if it had been written 
on the policy, fo that the party could not recede, 
perhaps that would have been fufficient. I allow that 
a declaration of intereft is no contra^, and does not 
require the afl'ent of the underwriters j but it muft 

L 4 be 
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^ ^ be communicated in fuch a manner that the alTured 

Harmah cannot recede from it. Here there would have been 
and Other* no evidence that this inllrument ever exiAed if it had 
KincTstok. ^he alTured to deftroy it, or to fubftitute another 

ui its place. 

Garrow then propofed to prove the loading of the 
goods, and their value, as in the common cafe of an 
open policy. 

Lord Ellenborough at firft entertained fome 
doubts whether this could be done, and whether 
upon a policy of this fort the declaration of intereA 
is not a condition precedent, which muA be fulfilled 
by the 'afiured before the liability of the underwriters 
attaches: but after further cohfideration, His Lordfliip 
faid, I have now fully made up my mind, that where 
there is an infurance on goods as may be thereafter 
declared and valued, this gives the afiured a power by 
duly declaring and valuing before the lofs to make it 
a valued policy; but that if the alTured do not fo declare 
and value, it is then an open policy, and the intereA is 
matter of evidence at the trial* 

The Attorney Gr«rrtf/.— My lord, I feel myfelf bound 
entirely to fubfcribe to that doflirine ; and had I bf en 
aware that the plaintiffs could proye theintereA, 1 Aiould 
not have made any objeflion. 

In >fi iSion oa The plaintiffs* cafe being made out, the defence fet 

■ policy of ii>- 
furanco it if no 

dutcncr ujider the gtneral iiTue, that the perionsintfrefleJ who were neutrals vhen the policy w^s 
oAl'ded and clitluis happened, had become alien enemies before action brout^bc. 


up 
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up was, that the perfons interefled (Hx in number) are 
now refldent at Bremen^ which is annexed to France, 
and are therefore alien enemies, fo as to be incapable 
of taking advantage of a licence granted to them when 
they flood to this country in the relation of neutrality. 

It was proved that they were all living at Bremen in 
the latter end of the year 1810, and the Attorney Gene* 
ral contended, that till the contrary was (hewn it mull 
be prefumed they had lived there ever fmce. 

Lord Ellenborougu — I think this is no defenfce 
upon the general iffue. The fafl of the perfons inte- 
refted having become alien enemies fmce the Iqfs, only 
goes to fufpend the remedy, and ought to have been 
pleaded in abatement. — Befides, you have given no evi- 
dence where thefe perfons were born, nor proved that 
they were living in a hollile territory at the time of 
adion brought. You have not Ihewn them to be 
enemies either by birth or by domicile. How do I 
certainly know that they were not all Britilh fubjefts 
who left Bremen as foon as they could after that place 
was ufurped by the French, and are now carrying on 
trade within the realm of England ? A defence of this 
fort which goes merely in difability of the perfon is to 
be made out by the llriaeft proof. 

VerdiA for the plaintliTs. 

A new trial was afterwards moved for on the ground 
ll^at* the perfons interfiled ^ere bfcome alien enemies. 

Atu16 


till. 


Harmam 
ud Others 

V. 

Kihoston. 

To prove that a 
perion was an 
alien enemy at 
the timeof ac< 
tion brouglit, it 
is not enough to 
Ihcw that he wag 
fome time beforo 
domiciled in a 
territory which 
h.'is become ho& 
tile, without 
(hewing that ho 
was a native of 
chat territory. 
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i8n. A rule to flicw caufe was granted, but afterwards dif- 
^ charged, the whole Court being clearly of opinion that 
and Others *his not being a perpetual bar to the aftion, it was no 
V. defence upon the general iffue. 

Kingston. 

Garrow and Bo/anquet for the plaintiffs. 

The Attorney General, Carr, and Riebardfon for the 
’ defendant. 


[A’.toinics, SvSith nnJ cj* CorJldJ,'] 


Utrmday, Bagleiiole V. Walters. 

IH'J. 2J. 


W , iV , -‘M 

• rr/tlf 'ill J't • , 

•h.' J.lli-i n*'’’ 

Jublo to . 11 ac- 
tion ill icfjict!:! 
t)f I.Ofiit <li f{ Cls 
nlilcn In' Kill 'v 

cf WltllOlil (l i- 

flofing at tru* 
rime cf iho rdi?, 
tinlef. hi' ulcil 
lome ro 

k'oncc .1 ihvUi 
#roin til'' 
fiiuiMlcr. 


'I 'ME fii ft count of the declaration flatcd, that the 
plaintifl’ou Sic., at &c., bargained with the defen- 
dant to buy of him a certain (hip, which the defendant 
then and tlicrc knew not to bo a good, found veffel fit 
for fea, but on the contrary thereof to be unfound, 
and to have 26 of her floor timbers broken ; never- 
thclcfs the defendant by falfely and fraudulently war~ 
ranting the faid fliip to be a good f ound velTel fit for fea, 
afterwards &c., falfely and fraudulently fold two- 
third parts of the faid fhip to the plaintifl'. — The 2d 
and 3d counts ftated the warranty to be, that the Ihip 
was in excellent condition, and that Ihe was fea-worthy. 
The 4th averred, that the defendant knew the fhip 
was not fea-worthy, but on the contrary thereof had 
26 of her floor timbers broken, neverthelefs by falfely 

and 
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and fraudulently concealing from the plaintiff that the 
Ihip was not fea-worthy &c., falfely and fraudulently 
fold two-thirds of her to the plaintiff. The 5th count 
was for fialfely and fraudulently reprefenting to the plain- 
tiff, and inducing him to believe that the fliip was fea- 
worthy j and the laft count for falfcly and fraudulently 
reprefenting to the plaintiff, and inducing him to believe 
that flie was in excellent condition^- — both laying a 
feienter. 

Plea, the. general ilfue. 

The defendant in May laft being about to fell the 
veffel in queftion, printed the following particulars of 
falc, a copy of which was delivered to the plaintiff. 

“ For Sale. 

“ The Good Brig Iris. 

“ Burthen per rogifter 208 tons : will carry 17 keels 
“ of coal and glafs, or 300 loads of timber : has lately 
“ delivered a cargo of fugar from the Weft Indies in 
“ excellent condition ; is well found in all kind of ftores 

which are in good condition. Hull, mafts, yards, 
“ ftanding and running rigging, with all faults as 
“ they now lie.” 

The plaintiff then purchafed two-thirds of the ihip, 
which were conveyed to him by the defendant in the 
common form. 

The Attorney General undertook to prove, that at 
the time of the fale the Ihip had fevcral fecret defeds 
in* her; that thefe were known to the defendant, and 
that he did not difclofe them to the plaintilh He 
maintained that the defendant was bound to do fo, 

* ' although 


1811. 

Baglehols 

V, 

Walters. 
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i8ii. ^ although the fliip was to be taken with all faults j 
Baclfhol* relied upon Mellijh v. Motteux^ Peak. Caf. 115, 

V. where Lord Kenyon, under circumllances precifely 
Walters, held, that the feller of a fliip is bound 

to difclofe to the buyer all latent defers known to 
him, obferving ** that the terms to which the plaintiff’ 
acceded of taking the Ihip with all faults^ and without 
warranty, mu/l be under/lood to relate only to thofe 
faults which the plaintiff could have difcovered, or 
which the defendants were unacquainted with.** 


I.ord Ellenborough. — I cannot fubfcribe to the 
doflrinc of that cafe, although I feel the greateft refpeft 
for the authority of the Judge by whom it was deci^d. 
Where an article is fold with all faults., I think it is 
quite immaterial how many belonged to it within the 
knowledge of the feller, unlefs he ufed feme artifice 
to difguife them, and to prevent their being difcovered 
by the purchafer. The very objefl: of introducing fuch 
a llipulation is to put the purchafer on his guard, and 
to throw upon him the burthen of examining all feults, 
both fecret and apparent. I may be poffeffed of a 
horfe I know to have many faults, and I wilh to get 
rid of him for whatever fum he will fetch. I defire 
my fervant to difpofe of him, and inllead of giving a 
warranty of foundnefs, to fell him with all faults, Hav« 
ing thus laborioufly freed myfelf from refponfihility^ 
am I to be liable if it be afterwards difcovered that the 
horfe was unfound ? Why did not the purchafer ex- 
amine him in the market when expofed to fale ? By 
acceding to buy the horfe with all faults, he takes upon 
himfelf the riik of latent or fecrct faults, and calculates 
accordingly the price which he gives. It would bo 

li. rooft 
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mod inconvenient and unjuft if men could not by ijj,. 
ufing the ftrongeft terms which language affords ob- t — ■— ^ 
viate difputes concerning the quality of the. goods 
which they fell. lu a conrrad fuch as this, 1 think Walteks. 
there is no fraud, unlefs the feller by pofitive means 
renders it impoffible for the purchafer to detefl latent 
faults ; and I*make no doubt that this will be held as 
law when the queftion ihall come to be deliberately 
difeuffed in any court of juftice. 

The Attorney General then, faid, he was inftrufled 
he fhould be able to fhew, that when the defendant 
himfelf purchafed this (hip, her flooring was taken up, 
and her feams were open, fo that he mu ft have feen her 
floor timbers broken and her knees decayed ; *and that 
before expoftng her to fale to the plaintiff, he purpofely 
nailed down the floorii^, and clofed jthe feams, that 
thefe defers might not be difeovered. 

Lord ELi.E>rB0R0UCH faid, he would receive this 
evidence. — It appeared, however, that no artifice of 
this fort had been employed, and that while the ftiip 
was on fale, thofe who were in treaty for her had a 
full opportunity of examining her condition. —Where- 
upon the Attorney General fubmitted to a nonfuit. 

The Attorney General^ Garrow, and Marryat for the 
plaintiff. 

Park and Lowes for the defendant. 

[Attornieg, and 

yide Parkiafon or. Lee, 2 E ift, 314. and the authorities there 
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iSir. 

Monday, 

Dec. 23t 

Where there 
a policy on cooJs 
by (lup or fliips 
to be thereafter 
declared, if the 
broker by mif- 
take makes a 
written decl.ira* 
tioii npon goods 
by a wrong (lup, 
to wiirch the un- 
der vriieis put 
their initials ; 
he may after- 
watdsin com- 
pliance witl) the 
orders of the 
nlTurcd, declnre 
uj)on goods by 
anoihor Ihip, 
witluiut tliu 
alll'i.t of the un- 
deiwi'iCers, and 
without a frclh 
Itamp. 


Robinson v. Touray. 

f 

was an aftion on a policy of infurance dated 
17th July 1810, at and from Archangel to Great 
Britain, on goods to be thereafter valued *and declared, 
by fliip or Ihips. The interell was in Brandt, Roddc 
Co. of Archangel. 

On the 1 6th of Oaober the brokers called on the 
underwrite! s to fubferibe the following declaration : 

“ The interell attached to this policy is hereby de- 
“ dared to be lliippod on board the Tweendc Yenner 
“ and the Ncptmius.*' 

The d.' u ndant and the other underwriters put their 
initials to this dcclaiatioii* However, it was a mere niif* 
take on the part of the brokers, Brandt, Roidc ^ Co. 
having no goods on boai'd cither of thefe ihips, and 
having given no orders to declare upon them. On 
the yih of November, the brokers being directed to 
declare upon the America, called upon the underwrit- 
ers to fubferibe a declaration in the following form : 

“ The declaration of interell on tliis policy made 

1 6th Oflober by the Tweende Venner and Nep- 

tunus is hereby cancelled, and in lieu thereof, the 
“ following cargo America is declared to form the 
“ interell, and is valued as follows, &c.” 

The 


12 
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The defendant did not fign this lad declaration, aU 
though it was figned by feveral of the other under- 
writers. — The cargo of the America was loft by thtj 
perils of the fea. , 


iSji. 

RoBtNSOM 

Toujlav 


Garrow for the defendant infifted, that the policy 
never attached upon the America. When the intereft 
was declared upon the Tweendc Venner and the Nep- 
Uinus, it was the fame as if thefe two Ihips had been 
named in the policy, and another (hip could not be 
fubftituted without the defendant's aflent. — The damp 
laws likewife prevented the fubftitution, even had it 
been made with the full affent of the defendant and 
all the other underwriters. Immediately upon the 
firft declaration of intereft, the policy was complete ; 
and the underwriters w'ould have been liable upon 
the Ihips therein fpecified, had they brought any goods 
belonging to Brandt^ Rodde Co. After that, there 
could be no alteration in the fubjed matter infured 
without a frelh ftamp. 


Lord Ellenborougii. — I am of opinion that the 
declaration of intereft docs not require any aflent on 
the part of the underwriters. They put their initials 
to it, not for the purpofe of exprefling their aflent, 
but to authenticate the declaration, and to prevent 
fraud in changing the fubjed matter intended to be 
covered by the infurance. The contrad between the 
parties is complete when the underwriters have figned 
the policy. The declaration of intereft is the merc- 
exercife of a; power conferred upon the afliired. It is 
generally put upon the policy for convenience j but 

this 
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tSii. this Is not necefTary ; nor is there any neceflity for its 
being in writing. There was here a blunder in the 
V. names of the fhips iirft declared. If this was without 
Toukav. smd without jjrejudice to the underwriters, I 

think it might be corrected without the alTent of the 
defendant, and without a frelh (lamp. It is the fame 
as if a verbal melTage had been fent by a porter who 
snifdelivered it. The fird declaration did not form 
any part of the contrafl. It was a corrigible midake, 
and it was corrected. The policy therefore attached 
upon the cargo of the America in the fame manner 
as if no prior declaration had b.ecn made. 

Another defence fet up was, that the licence did ' 
not pro*.e£l alien enemies. The plaintiff, however, 
had a verdi£l. 

In the enfuing term Garrow moved for a new trial, 
on both grounds, taken at nifi prius. But upon the 
hrd the Court refufed a rule to (hew caufe, being 
clearly of opinion, that under the circumdances of the 
cafe, the policy did attach on the cargo of the America. 

The Attorney General^ ParJe^ and Gafelee for the 
plaintiff. 

Garrow and Nolan for the defendant. 


[Attornies, Gngfyt ClT Ca. id4 


Ktdt Hanium «. Klogften, ante 150. 


Brown 
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Brown v, Carstairs. 


Tuefoafi 
Dec. 44k 


‘ was an a^ion on a policy of infurance on goods 
at and from London to Archangel. The duration 
of the rifk was defcribed in the words of the common 
printed form — ** until the goods ihould be there dif- 
charged and fafely landed.** 

The declaration averred that the (hip arrived at 
Archangel ; but that before the goods were difeharged 
or fafely landed, they were feized and detained by the 
perfons exercifing the powers of government there. 

As foon as the veflel arrived at Archangelhst hatches 
were fealed down, and a cuftom houfe officer remained 
conftantly on board. Leave was refufed to unload the 
cargo for feveral weeks \ and at lafl it was unloaded 
into praams or lighters belonging to the government, 
under the infpe£tion of an officer, and lodged in a 
government warehoufe, where the confignees had no 
controul over it, and were not even permitted to fee it. 
The whole was afterwards condemned, on the ground 
that the (hip had come from London^ inftead of Tenerjffe 
as was reprefentedby the fimulated papers which fhecar. 
ried. — It appeared, however, to be the uniform courfe 
of tranfa&ing bufinefs at Archangel that when a fhip 
arrives her hatches are fealed down, t^t a cuftom houfe 
officer remains on board till fhe is unloaded, and that 
the goods muft be carried in the firft inftance to the 

Vox,. III. M govern. 


Upon 1 commdn 
policy on goods* 
the underwriters 
aie difchirged if 
the goods ^are 
landed at the 
port of deftina* 
tion by the 
officers of go- 
Vernmem therOs 
and are lodged 
in the govern 
ment waie- 
houfes, if this 
be the ufual 
mode in which 
goods are landed 
at that pokt, aU 
though the goods 
infured areafter« 
wards confilcated 
by the govern- 
ment, and are 
never in the pof* 
feflioit of the 
confignees. 
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i8ii. government varehoufes, where they remain till the 

duties are paid. 

Brown ' 

V. 

Car«tairs. . The Attorney General for the plaintiff innHed, that 
the goods in queftion never had been fafely landed^ and 
that the underwriters were refponfible for the lofs, 
which muft be referred back to the time when the 
cargo was difeharged from the ft»ip into the government 
praams under the bifpedion of a government officer. 
By fafely landed muft mean, landed fo as to be once 
in the poffeffion and under the controiil of the con> 
fignees. It muft be a landing which is available and 
beneficial to the perfons interefted. Had the goods 
been paptured at fea and carried into Archangel^ in one 
fenfe they would have been fafely landed there •, and 
it was only in that fenfe they could be faid to have been 
fafely landed as the cafe a^ually ftood. He referred 
to the tafe of Waplet v. EameSy Str, 1 245, in which 
Lord C. J. Lee is ftated to have held, that a fhip is not to 
be conftdered as having been moored 24 hours in good 
fafety, till fhe has been fo long in a condition to deliver 
her cargo. On the fame principle, goods could not 
be faid to have been fafely landed, which had never 
reached the hands of the confignees. 

,11 

Lord Ellekborouoh. — The queftion here is, 
whether thefe goods were feized and detained by the 
Rilliian government before they were difeharged and 
fafely landed. 1 fee no evidence of fuch feizure or de- 
tentio)i. The goods were landed according to the ufual 
courfe of trade at the port of Archangel. This is all 
the underwriters undertook fon The poHcy fays 

nothing 
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nothing of the goods being in the pofleflion or under 1811. 
the controul of the confignees. At alnoft every port 
in Europe where a revenue is raifed upon goods im- 
ported, the confignees have not the dominion over the 
goods till the duties are paid, and the goods may at 
any time be feized if they are found to be contraband. 

But if the goods are once landed in the ufual courfe of 
buGnefs, the underwriters on fuch a policy as the pre> 
fent are not liable for any fubfequent lofs. It was 
meant to indemnify againft marine not terrene perils. 

If perfons would be fecured againd the cupidity of 
foreign governments, or the inforcement of Gfcal re- 
gulations when the goods are once alhore at the port 
of deflination, the inftrument mud be differently 
framed. This policy cannot receive the extenGon con- 
tended for, without the greated injudice to the under- 
writers, and that ufeful body of men mud abandon the 
pradice of infuring altogether if new riGcs are thrown 
upon them for which they never became refponGble. 

Verdid for the defendant* 

The Attorney General^ Garrow and Marryat for the 
plaintiff’. 

Topping, Scarlett and Campbell for the defendant. 

[Attornieti Crowded Isf Co. and Sluid tSf Bowman^ 

Vide Bell v. Bell, % Campb. 475. ' 
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lift. 


SttdMay, 

Jail. 1«. 

Th^ drawer of 
two bills of ex- 
change, before 
they bccnoie iliie 
receivud notice 
that tliey were 
accidently de- 
drnyt.d, .nnd was 
cjliud u)H>n to 
give ntiiers in 
their ftead ac- 
cording to the 
fldtutc 9 & lO 
C.17.— 

When the bills 
were dr<Kui, lie 
had no effciMs in 
the hands of the 
acceptors, but 
before either was 
dlie.thc acceptors 
were indebted to 
him to an amount 
Icfs than one of 
the bills, and be- 
came bankrupt. 
//<.'/</, chat he \tas 
sieve; thclcls *en- 
litlod to notice 
of tile dilhoiiour 
ol both bills. 

i 


ThACKRAY V. BLAClCnTr. 

'J'HIS was an aftioi? on two bills of exchange drawn 
by the defendant on Prejlon Isf Sons, payable to 
his own order, and indorfed by hirti to the plaintiff. 
The firft for 1833/. 7/., was dated loth Oftober 
1809, the other for 1835/. 13 /. gd., the 17th of 
October 1809, and both were at 6 months after date. 

After the bills had been accepted and indorfed, 
and fome time before either was due, they were left for 
payment with the acceptors, who by miilakc deflroyed 
them. The plaintiff immediately gave notice of this 
circuiAftaiice to the defendant, and required him, as 
drawer, to give new bills in their (lead according to 
the ftatute 9 & loW. 3.C. 17. This the defendant 
refufed to do. In a few days after, Prejlon Sons 
became infolvent. The bills, however, as they re- 
fpeftively became due, were prefented for payment ; 
^ut no regulai* notice was fent to the defendant of 
their diflionour. The bills were drawn merely for 
the defendant’s accommodation ; but before they be- 
came due, he had contradled engagements on account 
of Prejlon ^ Sons to the amount of about 1000/., 
and they were fo much indebted to him at the time 
when they flopped payment. — The objedlion being 
taken, that the defendant was difeharged for want of 
due notice of the difhonour of the bills, 

i 

The Attorney General for the plaintiff contended, 
that under the circumflances of the cafe no fuch no- 
tice was neceflary. Before the bills were due the de- 
fendant 
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fendaiit was informed they were deftroyed ; and being >8ii, 
likewife aware that the acceptors were infolventj he VkackTat 
muil have known perfediy well that they could not v- 
be paid. Notice of the diflionour of the bills would ®*-*‘^**’"*'‘ 
have given him no information, and he could not pof- 
fibly have fuffered any prejudice from the want of it. 

At any rate, the objedion could only apply to the firft 
bill j for that alone would abforb the whole balance 
due from the acceptors, and leave the other a pure 
accommodation bill from its date till the moment it 
became due. 

Lord-ELi.ENBOROUGir. — It is well fettled that the 
infolvcncy or bankruptcy of the acceptor d^es not 
difpenfe with due notice of the dilhonour of the bill 
being given to the drawer. Then, does it make any 
difference in this cafe that the bills were deftroyed 
before they became due ? 1 think not ; for they might 
ftill have been paid with or without an indemnity, and 
the defendant not hearing that they were diihonoured, 
might have been prevented from prelfing his remedy 
againft the acceptors. The excufh of want of effeds 
in their hands, I think, is equally unavailing as to both 
bills. I cannot make any diftindion between the two. 

If there was an open account between the parties, and 
the acceptors were indebted in any Aim to the drawer 
before the bills became due, I cannot fay that he mult 
necelTarily have been aware before hand that either 
of them would be difhonoured. Judges of great 
authority have doubted of the propriety of the rule 
laid down in Bickerdike v. Bolman } and I certainly 
will not give it any extenfton. 

Plaintiff nonfuited. 

M 3 Thp 
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In the enfuing term the Attorney General was re- 
fufed a rule to fliew caufe why there Ihould not be a 
new trial) all the Judges being of opinion that the de- 
fendant was entitled ^o notice of the dilhonour of both 
bills. 

The Attorney General^ Garrow and Copley fgr the 
plaintiiF. 

Parky Topping and Holroyd for the defendant. 

[Attorni(;s, Lambert and Flexney.'] 

Fide Hamoiid v, Dufrefne» ante 145. 


Saturday, ClEGG V. LeVY. 

Jab. IX. 

If a ftnmp is ne- 'J'O an a£lion for goods fold and delivered, the 
Ctiwity of aVi * principal defence fet up was, a partnerlhip between 
plaintiff and defendant in refpeft to the goods in 
country, .n qucftion. To provB this, an undamped agreement 

■grMinent made ^ . i j . r J u .u • 

th.re,uniei'sii was put lu, which had been ngned by the parties at 
onnotb^r^!!'’’ Surinam. The witnefs who proved the plaintiff’s 
”enccin our' figoature to it, had refidcd as a merchant in Surinaniy 
couruofjuttice. dated that in that colony all agreements mud be 

But it is incum- 1 r v i» 111 

nent u)H>n the damped to be 01 any validity, and that there is a 
Jeas^to'lhe‘’vi. written law of the colony to this effedl, 

lidity of the 

agreement, to .... 

prove the law requiring the (lamp, ny an authenticated copy, if it be in writiiiig, and if not* by the 
tedimony of i witn'efs acquainted with the laws of thp foreign country. 

I^ord 
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Lord Ellenborough. — I (hould dearly hold, 
that if a ftamp was neceffary to render this agreement 
valid in Surinamy it cannot be received in evidence 
without that (lamp here. A contrad muft be available 
by the law of the place where it is entered into, or it 
is void all the world over. But I mult have more 
diltind evidence of the law of Surinam upon this 
fubjed than the parol examination of a merchant. 
The law being in writing, an authenticated copy 
of it ought to be produced. Although this gentleman 
fuppofes that it applies to a]l agreements, it may 
pollibly contain an exception, like our own (lamp ad, 
as to agreements for the fale of goods, wares, and 
merchandizes. In the cafe of Bohtlingk v. IngOs (a), 
refpeding the right to flop in tranlitu in Rujfiay Lord 
Kenvon required the written law of Ru/Jia upon this 
fubjed to be given in evidence. I will therefore admit 
this agreement to be read, unlefs you prove in the 
fame way, that by the law of Surinam a llamp was 
neccflary to give it validity. 



The agreement was read accordingly, but did nbt 
apply to the goods in queltion ; and the plaintiff had a 
verdid. 

Topping and Comyn for the plaintiff. 

Carrow and Lawes for the defendant. 

[Attornics, Cranch and Hoxvard*'\ 


(a) 3 £aft| 38 x. and fee i £aft9 5X5< 

M 4 COURT 
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COURT OF COMMON PLEAS. 


SITTINGS AFl’ER TERM IN LONDON. 


An a£ 1 ion may 
be maintained 
upon a wager of 

a rump and dor 
whether the 
defendant he 
older than the 
pldintiffl 
when a dinner 
Is ordered at a 
cavern by the 
authority of two 
perfona who have 
laid a wager of 
a rump and do^ 
if the win- 
ner pays the hill, 
he mjy maintain 
an action againd 
the lofer for 010- 
iii^ faid to leco* 
vci the amount. 


Hussev V . Crickitt. 

^^HlS was an aftion upon a wager of a rump and 
dozen^ whether the defendant was older than the 
plaintilr. 

The dcclarjitipn contained fevcral fptcial roiinfM 
upon t}ie wager, and the ufual money counts. — Plea, 
the general ifue. 

• It appeared that the wager was laid in May 1 809, 
wjien the plaintiiT, the defendant and feven other 
gentieqien were dining together in furnivaPs hn Hall. 
Nothing further was done ip the bufinefs till the 8th 
of ' June in the following year. The parties then 
meeting again in the fame place, it was refolved that 
each Ihould name a friend for the purpofe of appoint- 
ing a day when the nueftion ihould be decided by the 
produdion of the regifters of baptifm, and of ordering 
a dinner at a tavern for the rump and dozen. The 
plaintiff accordingly named Mr. Huifd, and the 
defendant Mr. Keene^ whQ agreed in appointing the 

uth 
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14th of the fame month, and ordered a dinner on i8ti. 
that day ' for the parties and the other gentlemen ^ Hossi^ 
prefent when the bet was laid, at the Albion tavern in v. 
Alderfgate Street, At the day appointed, it was found Osic^ixf. 
that the defendant was fix years older than the plain* 
tiffl He had notice of the dinner, but did not attend. 

The bill which amounted to i 87 . was paid in the firfi 
inftance by Mr. Hurd. He was repaid, howevex, 
by the plaintiff before adlion brought.*— The witneffes 
ilated that a rump and dozen means a good dinner and 
plenty of wine for the perfons prefent. 

Vaughan Serjeant, for the defendant infilled, that 
no aAion could be maintained upon fuch a wagey 
on account of its uncertainty, frivolity, ludicrous 
nature, and immoral tendency. He relied upon 
Broivn v. Leefon 2 H. Bl. 43, in which Lord Louuh- 
BORouGfi refufed to tty an a&ion on a wager, 

“ whether there are more ways than fix of nicldng 
feven on the dice, allowing feven to be the main, and 
eleven a nick to feven,” and Henkin v. Gerfsf 2 Cam^b. 

408, in which Lord Ellenborough in the fame 
way refufed to try an aftion on a wager between two 
attornies, ** whether a perfon may be lawfully held to 
bail on a fpecial orginal for a debt under 40/.” At 
any rate, the plaintiff could not be entitled to more 
than the value of one dinner to be eaten by himfelf. 

The amount of the tavern bill could in no cafe he 

confidered money paid by him to the defendant’s ufe. 

• 

Be^f Seijeant, and Campbell, contril, infilled, that the 
cale belbre Lord LouqitBOfiouGH proceeded merely 

PA 
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V. 

Ckickitt. 


on this gi'ound, that the wager was refpedlmg the 
* mode of playing at Hazard^ a game forbid by a6t of 
parliament ; and in Henkin v. Ger/s nothing more was 
laid down by Lord.£LL£NBORouGH» than that an 
a£iion cannot be maintained on a point of law in which 
the parties have no interell. But the general rule is, 
that wagers are lawful ; and this docs not come within 
any of the exceptions to the rule, not being againll 
public policy, not injuring the charadcr or feelings of 
a third perfon, not leading to indecent evidence, and 
having no tendency to immorality. The queftion 
here was quite harmlefs. Whether or not a bet upon 
the age of a ftranger would be legal, there could be 
no objeftion to two gentlemen betting on their own. 
And inftead of any public prejudice arifing from the 
thing betted, it is for the public benefit to pro« 
mote conviviality and good humour. Neither could 
it be faid that the plaintiff's lofs even of his own fhare 
of the entertainment which the defendant had promifed 
to give, was frivolous in the eye of the law. It was 
lately decided in the Exchequer Chamber, that the 
lois of the hofpitality of friends is a fulEcient temporal 
damage to found an a6;ion, Moore v. Meagher^ t 
Taunt. 2>9' The ludicrous nature of the wager is too 
loofe a ground to proceed upon ; and till the law of 
England, in imitation of the civil law, (a) lhall refufe 
to take cognizance of fponftones ludicra altogether, 
it will be very difficult to decide which are fufficiently 

Although the rule of the civil ing fome refemblance to a wager 
law was, that no gaming or bet- of a rump and deutn ; ** Quod in 
ting fliould be permitted, to this convivio, vefeendi eaulis ponitur, 
there were feveral exceptions, ineamremfimtih'seluderepennit- 
among which there is one bear- titur,” Dig. lib. xi. tit. v. 4. 

8 grave. 
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grave, and which are too laughable for the confide* 
ration of a court of juftice. Adions have been tried 
and fandioned by the greatefl Judges who have fat in 
Weftminfter Hall, upon wagera quite as ludicrous as 
the prefent. Thus in Pope v. St, Leger^ i Salk. 344, 
an adion was tried before Lord Holt upon a wager, 
” whether a perfon playing at backgammon having 
ftirred one of his men without moving it from the 
point, was bound to play it and that venerable Judge 
called in the alliilance of the Groom Porter to decide 
the controverfy. So Lord Kenyon held, that an 
adion might be maintained, to recover the fum of 
3/. 1 os. which the plaintiff had won from the defend- 
ant at the game of All Fours, the rules of which muft 
have been explained and proved during the triaU Bulling 
v. Froji, 1 Ffp. Caf. 236. And in M'Allefier v. Haden 
2 Campb. 438, Mr. Juftice Lawrence, a Judge no wife 
Inferior in learning or ability to either of the other two, 
without any hefitation allowed the plaintiff to recover in 
an adion upon a wager of “ fix to four that Bob Booty 
Ihould win the King's plate at the next Litchfield 
Races,** although this queftion might have involved'all 
the laws of the turf. — There could be as little doubt 
that the amount of the bill was money paid to the de- 
fendant’s ufe. Hurd paid as the agent of the plaintiff, 
who was liable to the landlord for the whole. There- 
fore as foon as the plaintiff had repaid Hurd, he had 
a right to come upon the defendant for an indemnity. 
Tills was not a voluntary but a compulfory payment 
by the plaintiff of a fum of money for which the de- 
fendant was liable. The law therefore implied a pro- 
mife on the part of the defendant to repay it to the 
plaintiff, as money advanced at his requell. 


i8it. 

HtJIStT 

V. 

CmCKITT. 


Sir 
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iSii; Sir James Manstield, C. J. felt confiderable 
^ HvssEv~^ doubts how he fhould difpofe of the caufe, and delired 
V. that it might be brought before the Court. In the 
JCaicKiTT. jnean time, he directed that if the jury believed that 
Keene had authority from the defendant to order the 
dinner, they ihould find a verdidi for the amount of 
the bill ; and if he had not, then they ihould only 
award the plaintiff a compenfation for the lofs of his 
ihare of the dinner which the defendant ought to hfive 

given on lofing the wager, 

# 

The jury found for the pituntiff with 1 81 . dantages. 


In the enfuing term Vaughan Serjeant, obtained a 
rule to ihew caufe why the verdift Ihould not be fet 
afide and a noniuit entered. In Eafier term following, 
caufe was ihewn, and the queilion w^ argued on the 
the fame grounds which had been taken at nifi prius. 
In addition to the former decifions, Beji., Serjeant, cited 
Earl of March v. Pigoiy 5 Burr. 2803, where two 
heirs apparent ran the lives of their refpc£five fathers 
againft each other, and no objc£fion was made to the 
fubjedt of the wager : But Heath J., faid, that was a 
cafe not to be cited, being of very doubtful authority. 

Sir James Maksfield, C. J.-~«I am inclined to think 
I ought not to have tried this caufe. I do not judicially 
Know the meaning of a rump and dozen. While we 
were occupied with th^fe idle difputes, parties having 
large debts due to them and queftions of great magni- 
tude to try, were gricvoully delayed. However, the 
ipaufe bere, we njuit now difpofe of it. There 

feems 
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fi^ems great uncertainty a$ to what is meant by a rump 
and dozen, and it ftruck me that Keene ought to have 
the dinner, and brought his ^€aon againft the de* 
fendant. Upon coniideration, however, perhaps the 
plaintiff might repay Hurd, and bring the aftion by 
reafon of his joint liability to the landlord. 



CfcicritT, 


Heath, J.— I am rather forry this adion has been 
brought, but I entertain no doubt that it is maintainable. 
Wagers are generally legal, and there is nothing to take 
this wager out of the common .rule. We know very 
well privately that a rump and dozen is what the wit* 
neffed ilated, viz. a good tlinner and wine, in which I 
can difeover no illegality.^ Then it appears clear that 
the defendant is liable for the amount of the bill. 
Keene having authority from him to order the dinner, 
it was a joint contra^ with the landlord ; and the 
plaintiff having pkid the whole, he has a right to bs 
reimburfed by the defendant. 


Chambre, J. Perhaps it would have been better 
if courts of juftice had refufed altogether to entertain 
adions upon bets; but I fee nothing to diftinguiih this 
bet from others on which afUons have been held to be 
maintainable. It is neither uncertain nor illegal. The 
witneffes have explained a rump and dozen to mean a 
good dinner, and this is fufficiently certain. Suppofe 
an order were given to a tavern-keeper to provide a 
good dinner, would he have any difficulty in recovering 
for it whether it was eaten or ^ot? — ^I’hen where is 
the immorality ? Is it impofiible for people to lit down 
to a ‘good dinner without being guilty of excels ? I 
. like- 
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xSti. ^ likewise think that as the parties were jointly liable* this 
^ ^ * voluntary payment on the part of the plamtiff* 

V. and that he is entitled to recover the amount of the bUl 
CaicKiTT. money paid to thft defendant's ufe. 

Rule dilcharged. 

Bejif Serjeant* and Campbell for the plaintiff! 
Vaughan, Setjeant* and Scarlett for the defendant. 

[Attornies, Blunfori Murray and 


Vide Squires v. Wljilkeni ante 140. 



CASES 


ilRGUED AND DECIDED At 

NISI PRIUS 

IN K. B. 

At the Sittings in and after Hilary Ternt^ 
52 George III. 


FIRST SITTINGS IN TERM AT GUILDHALL. 


Boothbey and Othew v. Sowden. 


1812. 

Siturday, 
Feb. I. 


was an adlion againft the defendant as acceptor ^bamffidfnbn 
of a bill of exchange for 297/. 19/., dated 21 Aug* cjfn'mftances. 
1810, drawn by the plamtins, payable to their own Sgnan agree, 
order at 4 months after date. The plaintiffs fought ™meV«*the*"™ 
likewife to recover a balance of about 30/., under 
counts for goods fold, and money paid. Plea, the i>»Bdt by inftai. 

_ ° * ments, and Co 

general tjfue. take hi? pro- 

inilTory notes for 
the amount. — 

The plaintiffs* cafe being proved, the' defence fet 
up was, that in February laft the defendant being 'hffi^ingrflh, 
embarraffed b his circumftances, he was obliged to aik othen being a 
time of his creditors, and that the plamdffs along with dmu^l 
all the reft accordingly figned an agreement, of which f* 
the-following is a copy ; 

that the agree- 
ment has been brotken on the'part of the. debtor* 

« We 
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i8i*. ^ «« We the underfigned creditors of Robert Sowden 

BootHBEY ** Exeter, do hereby agree to grant him, 3, 6, 9 
andOtheri « and id months oh the hmount of our rcfpe£tive 
Sowden. ** 2nd to fake his notes payable in London 

for the faid amount, provided the reft of the ere* 
** ditors will do the fame. 

** 14 Feb. 1811.*’ * 

Garrow for the plaintiffs contended, that this agrees 
ment was void for want of coniideration, and that at 
any rate the giving of 4 he notes was a condition pre* 
cedent, which the defendant was obliged to fhew he 
had performed. 

LordELLENBOROOoH.— TWewas a fuificient con- 
- fideration for each of the creditors entering into this 
agreement, that H was fubferibed by all the others. 
If the plaintiffs could Ihew that the defendant had 
refufed to give them the notes according to the terms 
of' the agreement, they might be remitted to their 
original remedy. -But I think that remedy is fuf> 
pended by the agreement, tinlefs an infra£Uon of the 
agreement on the part of the defendant, is pro'ved by 
the pl:unti&. 

Nonfuit. 


Garrow and Lowes for the plaintiff. 

Park for the defendant. 

[AttomieSt Svvoard and jPur/on.] 

« 

Vide Steinnfian v. MagnuSt if Eaft, 390 . 1 CaiDpb. It 4 * 
Bradley v. Gregory, a Campb. 383. 


, SECOND 
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SECOND SITTINGS IN TERM AT WESTMINSTER. 


Fenn, on the feveral denies of Piwtriss and 
Thompson, v. Ghamoer. 


iSiSi 


Mondays 
Fob. 3. 


y JECTMENT far a mefluage fituate in the pariA 

of St. Giles in the Tteldt. . nifiMortwop^ 

foni,ilthoug)idi« 

A title hatdng been made out in the lelTor Pevotrt/s 
by conveyances from a perlbn fazed in fee,— 

Other ctnnot he 

The defendant propofed to call as a vitnels die other 
leflbr, Thompfin^ in whom no tide appeared, to prove 
that by the direftion of Pewtrifs he had diftnuned 
upon the defendant for the rent of the premifes ia 
queftion, and that Pewtrifs having thereby acknow* 
ledged a tenancy, had precluded himfelf fi^ brings 
ing an ejeftment without a nodee to quit. 


An obje£tion was taken, that a perfon who 
peared on the record as a leflbr of the fflaintiff', could 
not be compelled to give evidence. 


On the other fide it was infifted, diaC this rule ap< 
plied only to thofe who were parties on the record at 
pliuntifliror defendants ; but the Idflbr of the plaintifl* 
in ejedment mull be confidered a ftranger, as much 
as the leflbr in an aflion of covenant by the aifignee 
of the’ rev^rfion. There was the lefs reafon for the 
objedion to the competency of Thmpfwt as no title 
V01..IIL N had 
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,, had been proved in him j and if he could not be ex- 
Fenn amined, it would become a common ^raftice in ejeft- 
and Others nient, where it was apprehended that the evidence of 
Gramoe*. any particular perfoh would be unfavourable! to the 
aftion, to difqualify him by inferting in the declaration 
a demife in his name< 

Lord Ellbnborouch. — When it is made out that 
a demife is inferted with fuch a view, the Court will 
know how to deal with it. Without any proof of that 
fort, I muft confider all the leflbrs in ejeftment as fub- 
flautidlly the plaiiitiiFs on the record. All are jointly 
liable for colls; that one upon whofe title the recovery 
proceeds is generally the truftee of the other; and 
there are the fame reafons for protefling them from 
being examined wbkh have produced the general 
rule of law, that the parties on the record cannot be 
compelled to give evidence againil themfelves, and are 
not permitted to fwear in their own favour. 

The objbftion, however, was waived, and Mr. 
Thotnpfon being examined Hated, that the diftrefs had 
been made by miftake and without any authority from 
Pewtrifs. So the verdifl palTed againil the defendant. 

Park and Marryat for the lelTors of the plaintiff. 

Carrow and Comyn for the defendant. 

/ 

• [Atcornles, Palmer and IVat/onJl 


* yU/e Nordeii v, Williamfgn, i Taunt. 378 . Rex v. Hardwick, 

% I 57^' 

' riRST 
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FIRST SITTINGS AFTER TERM AT GUILDHALL. 

'' iSri, 

< 

Anderson v. Hick and Others. ‘'"''•■'y* 

ieb 14, 

was an aftion againft the defendants as accep- wh^r* the 
tors of a bill of exchange drawn upon them by A. of who 
& J. Deykin payable to the plaintiff. h«i once refuted 

to accept It, laid 
to the holder, “ if 

The defendants denied that they had accepted the frihJ'Lummg 

bill. hotite agiin, L 

^ \m 11 give direc- 

tions for Its 

A witnels fwore that the bill having been left for ed!"— 
acceptance at the defendants’ countlng-houfe, was re- wt"’ic°Vtor, 
turned unaccepted, as Mr. Kea*esom. of the defendants Jiut 
who fuperintended the account between them and the i>uk 

drawers had been abfent ; that foon after, the plaintiff hoiifefui 
niet Keaici in the ftrcet,and expreffed fome furprize that ^***°’ 
the bill had not been accepted ; and that Keates then 
f.lid, " if you will fend it to the counting'houfe again, 

I will give diredfions for its being accepted.” The 
plaintiff could not prove that the bill was again fent 
to the defendants’ counliiig-houfe. 

Fork for the plaintiff contended that Keates' & words 
importing a promife to accept, were in law of themfelves 
an acceptance. 

• 

I.ord Ellenborough.— -This was only a condi- 
tional proinife to accept, and could not operate as an 
. N 3 accept- 
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«>»» acceptance till the bUl was fent back to the counting* 


V. 

Hick 

andOtben. 


Plaintiff nonfuited. 


Pari and Ourney tor the plaintiff. 


Carrm and CampbiU for the defendant. 

[AtconuMi f nd iST/ed./ 


Fidi Joholba ColKnit t Eafti 98. Clarke ti. Cock» 4 Eaftf 57. 
Wynne Raikea § Eaft^ 514. 


SMuidir. Shspherd V. Hall. 

Feb. tj. 

reedved, to recover back the 
knot void by ^ fum of 19/. xgj. 6 d. on the ground that it had 
though it wai been paid upon a confideration which had failed. 

originally agreed 
between the 

auftor The plaintiff being about to put his fon to the de- 

tS^ri'^^mium* fendant as an apprentice ini thebufinefs of a pawn-bro-^ 
Jid^ll^^ ** agreed between the parties that a premium of 

”^“»JId»*o ao/- be paid. The defendant, however, after- 
dT"''* make no difference if he received 

tu uke 19/* 19 '* only 19/. 19/. 6 d., and that he ihould thus efcape the 
rfm tomato' payment of a dertain lhare of the duty. The latter 
Il 31 !Sr*‘ ^ accordingly inierted. in the indentures and paid. 

paidt 


Star. 
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Stat. 8 Ann. c. 9. § 32. ena^ that the du^ fhaU be stn. 
paid upon the fum which fhall be given, paid, com* 
traded or agreed fir, with or in relatitm to every clerk, v. 
apprentice, or fervant.” It was therefore infilled th^ Hall. 

20/. was the fum agreed for ha«, and that fince the 
duty had not been paid upon that, the indentures were 
void, and the money might be recovered back as upon a 
failure of confideration. 

Lord Ellenborough. — 'Xhe fum agreed upon 
mull mean the fum finally agreed upon, which in this 
inftance was 19/. 19X. 6 d., and the duty bdng paid 
upon that fum, the indenture is valid, and the plaintiiF 
has a full confideration for the premium.<— It would 
hare been necelTary for him, befides, to have proved 
that he was impofed on by the defendant, and not in 
pari deliilo. 

Plaintiff nonfuited. 

Garrow and Comyn for the plaintiff. 

Park for the defendant. 

fAttoraies and 


Powell, Affignee of the Siuairvof Miodjuesbz, v. 

Duff. 


Mondtft 
Feb. x;. 


'J’HE plaintiff declared in the common fisrm upon a 

bail bond in the penal fum of 104/* conditioned bciwe uw nm- 

« ditSooiifflUdup, 

" N t tor umvoUl 



1^2 


CASES AT NISI PRIUS, 


i8i2. 

V Powell 

V. 

Duff. 


for the appearance of one J. S. at the return of a writ 
pf fpecial capias. 

• Plea, non eji fadupi. 

The attefling witnefs fwore that when the bond wa? 
to be executed, the defendant was in a great burry to 
get away; that for this reafon he executed it when 
only the penal part had been filled up, and that the 
condition was filled up after he had left the office. 

Park contended, that for this reafon the bond was 
void. 

c 

Garrow, contra^ infifted that this like all other con- 
trafts mull be governed by the meaning of the con- 
tracting parties ; that the defendant clearly authorized 
the.filling up of the condition in its prefent lhape; that 
the obligatory part of the inftrument was enough to 
render it a binding deed ; and that the cafe might be 
likened to a man figning his name on a blank ftamp, 
by which he might be made liable as acceptor of a bill 
of exchange, 

I.ord I’'i.i.ENBORouon. — A man may render him- 
felf liable as a party to'Tbttl of exchange or prpmif- 
fory note, by figning his name on a blank ftamp ; but 
there are certain folertmities indifpenfibl’e to the vali- 
dity of deeds. The defimdant never did execute a 
bond with fuch a condition. The condition is fet out 
in the declaration part’ of the inftrument, and muft 
have been fo,' or the plaintiff could not fue as affignee. 

c ' The 
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The plea of non ejl faBum muft therefore be found ^ 1812. 

for the defendant, '"’powelT^ 

Vm 

The plaintiff fubrflitted to be nonfuited. Duj'f. 
Garroio and Efpinajfe for the plaintiff. 

Jervis for the defendant. 

[Attoniies BlofdJ Dujf.l 


If a blank be figned, and foaled, and afterwards written 5 it 
i'? no deed.’’ Perk, § iiS. Com. Di^, A, l* 


(’oi.iiS and Another, Aflienccs of Wrioiit, a Bank- 

T. 1^1 Feb. 17. 

rupt, V . Robins and Others. 


^ I ’ROVER for ho’jfehold furniture, plate and Strader rends 

JL • 11 * goods to an 

jewellery. auaionecr to lie 

Ibid, and then 

'I’he bankrupt who was a filver-fmith and jeweller, wherrhTuc? 
being embarraffed in his circumftances, in the end of 
October 1810 fent the goods mentioned in the tim time the ^ 
declaration to be fold by the defendants, who arc knowing of the 
autlioneers, at their auftion rooms in Covent Garden. prito,feiu^he 
A part of them was fold on the 29th of Oitober, 

for the proceeds. 

At the end of the two months, a commiflion of bankrupt is fued out againll the trader — /fip/i/that 
liU a|Jigiiees could not maintain trover for the goods againlt the au^fioneer, .ind that the payment of 
fhe money to the trader under th-fe ciYcumitinccs was pioicited by i Jjc. i.c. 15. 

, N -t and 
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lilt. and the remainder in the beginning of November. 

I ft of November Wright furrendered himfelf 
and Another to prifon in difcharge of his* bail, and having lain there 
Robins ^ comihiffion of baidcTupt was fued out 

sad Qthen. againft him on the ift of January following, l^ere 
* was no evidence that the defendants ever knew till 

then that he was in prifon, or that he Uras not earrying 
on his buftnefs as uftial. On the adth of November 
they fettled the balance of his account, and paid the 
fum of 1 1 1/. 8^. 6 d. to his agent for bis ufe. 

It was contended for the plaintiffs, that as the ad 
of bankruptcy clearly referred back to the bankrupt’s 
firft furrendering himfelf to prifon, the goods in 
queftion muft be conftdered as vefted in his aftignees 
from that time. The fale was therefore a tortious con* 
verfion of the goods by the defendants. 

The defence was refted on ftat. i Jac. i, c. 15., which 
after deftning in §13. the powers of the alHgnees, 
provides by §14. ** That no debtor of the bankrupt 
** be hereby endangered for the payment of his or 
*< their debt truly and htn 4 fide to any fuch bankrupt, 
** before fuch time as he (hall underftand or know 
** that he has beconie a bankrupt,** In Wilkins v, 
Cafeyy 7. T. 71 1* where a ftidor gave his accep* 
tance to bis principiU for the amount of goods fold 
on account aftn* a iecret ad bankruptcy of the 
prindpal,. but without notice to the fidor, and the 
fador afterwards, even with notiee of the bankmptcy, 
paid htt acceptance to the holder the bill, this was 
held to be a payment proteded the above ftatute. 

3 * Kini 
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Kittg V. Leithf * T. R. 141. muft be confidered an 1812. 

authority the fame way. It waa there decided that if Cqvm ^ 

a trader become bankrupt by lying in piifon two and Anodwv 

months after an arreft, his affignees may maintain an i^osiMa ‘ 

adion for money had and received, againft a perfoh and Otben* 

v)ho having notice tbnt a cmmjfien would be ijftted againfi 

binty fells his goods and pays turn the produce before the 

two months are expired. But there the Judges lay all 

the ftrefs upon the notice* and it clearly appears that 

if as here* there had been no evidence of luch notice* 

they would have held the payment proteded. The 

fituation of audioneers would otherwife be the hardeft 

in the world* for they have often no means of 

knowing the fituation of a perfon whofe goods they 

fell; and even if they fufped he has committed an 

ad of bankruptcy* they cannot defend themfelves 

againft an adion at his fuit* till a commiffion of bank* 

rupt is adually fued out againfi him. Fq/ier v. Allan- 

font 2 T. R. 479. 

For the plaintiffs it was replied that 1 Jac. i. c. 1 5. 

$ 14. applies only to continuing dealings with the 
bankrupt* not to a fingle tranfadion taking place after 
the ad of bankruptcy; that audioneers fell goods fait 
them under fuch circumftauces at their own peril; and 
that it was at any rate incumbent on the defendants to 
prove that they Itod reafion to fuppcde remained 
carrying on his bufineft in the month (^NovemberiSio. 

Lord Ellbkborovoh. •«-The flat. 1 Jac. i. c. 15. 
contains a fiivouraUe fNrovifion £or peribns dealing with 
traders who have committed a fecm ad of bankruptcy, 

and 
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i8ij. and ought to receive a liberal conftruftion in refpeft to 
^ Coles * tranfaftions. Thefe goods were put into 

and Another the hands of the drfendants before the bankrupt 
RoViks prifon, and when he had a complete con- 

and Others, troul over them. All the goods were fold before a 
commillion was fued out againd him or he had lain 
two months in prifon. Then the ftatute pro- 
vides that no debtor of the bankrupt be endangered for 
the payment of his debt truly and bond fde before 
knowing he has become bankrupt. Were the defend* 
ants debtors of Wrigbi ? They certainly were as foon 
as they had fold his goods and received the produce. 
Did they pay this debt truly and bond fide ? This is 
not denied. Did they at the time of fuch payment 
underftand or know that he was become bankrupt ? 
No evidence has been adduced to fliew that they knew 
he had gone to prifon, and they could not prove a ne- 
gative. If they had known the fa£l out of which the 
bankruptcy fprung, this would have deprived them of 
the benefit of the ftatute j but it was incumbent on the 
plaintiifs to prove notice as in King v. Leith, and in the 
abfence of fuch proof, the prefent appears to be exa£lly 
that fort of payment which the ftatute was intended to 
protect. 


PlaintiiTs nonfuited. 

Garrow and Marryat for the plaintifts. 

Topping and Beji for the defendants. 

{AUomleSi Mayhenv and S/eJes.] 


Hall 
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< I* 1 1 ijj 

Hai,l V. Pickard. 

''2'HIS was an action on the cafe ; and the declaration if Ae^owner of 
ftated that before and at the time of the grievance to hire for a 
complained of, the plaintiff was owner and proprietor dudnj wS 
of two horfes, which were hired for a certain term to |5,Vo»vne/of^a 
one W. C. ; that at the time of the grievance they were 
in the pofleffion of the faid W. C., and drawing his him, the re- 
carriage along the public highway ; and that while o/Ihe 
they were in fuch pofleflion the defendant drove a 
cart aijainfl them, whereby one of them was killed. c.iiti4f.//,itid 

° ^ not /rr//,^/s. 

It appeared, that when the misfortune happened, 
the defendant was himfelf driying the cart with grgat 
impetuofity and violence, 

Fari‘ thereupon objeded, that the adion ought to 
have been trcfpafs^ and not cafe^ relying upon Leame v. 

Bray, 3 Eaft, 393, and Loian v. Crofs, 2 Campb. 464. 

Lord Ellenborough. — ^T hisisin the nature of an. 
injury to the plaintiff's reverfion. He was not in- poC- 
feffion of the horfes, and according to the authority of 
Gordon v. Harper (a), he neither could have main* 
tained trefpafs nor trover for them. This is not like a 
gratuitous permillion to ufe a chattel as inLotan v. Crofs, 
where the polTeflion conftrudively remained in the 


{«) 7 T. R. 9. 

ovraer, 
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i8ia. owner. The horfes were let to hire for a certiun term 
t,^i — » to Dr. Carey f who had a right to retain them till that 
was expired, and who was driving them by his own 
PicKAtD. fervants when the ndfchief 'was done. Cafe therefore 
was here the proper and'only remedy.-— It may likewife 
be worthy of confideration, whether in thofe inftances 
where trefpafs may be maintained, the party may not 
wsuve the trefpafs and proceed for the tort. 

The plaintiff had a verdiA. 

Garrew and Abbott for the plaintiff. 

Park and Effirnffe for the defendant-. 

► * 

(Attornies, Vintt ind 


VUa Covell V. Lamm^t i Campb. 497. Rogm v. Imbleton* 
t Ns R. 117. Huggett V. Montgomeryi j N. R. 446. 


Holden q. t. v, Lawrie. 

'yBiS was an aOion agsunft the defendant on 5 Eliz. 

c. 4. § 41. for having fet on work in the bufinefe 
of a fadler one Manfel who had not ferved therein an 
apprentkelhip of 7 years. 

MtiiiUaunMi It was cleaHy proved that the defendant had em- 
ployed Manfel in. this bufinelsy and thtt Manfel bad 

work had not 

ferved an apprenticeihip ; but tbt Jury nayfnfcr that ha knaw dda fton hb hiviag had the meant 
af kaowledgev , 

previoufly 


Toafilaj. 

M. x8. 

In aa adtiaii on 
5 £hs.& 4 > 

Ibr lotting on 
work one who 

hat not letved 
an apprentice- 
fltip of 7 yeai^ 
^ defendant it 
not UaUe unlelt 
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previoufly worked in it for a leis period tli^ 7 yean, , 
but when'the plaintiff’s cafe was clofed, there was no Holdsm 
evidence whatever, whether the defendant did or did q> t. 
not know of MatyiPs difqualifieadbn. Laws is. 

Brougham for the defendant infifted, that he was on 
this ground enfitled to a verdift. The words of the 
ftatute are ** upon pain that every perfon wiltingly 
offending or doing the contrary, fhall forfeit and lofe 
for every default 40/. for every month.” The for> 
feiture was thus incurred by offendipg willingly^ not 
unintentionally; and for anything that appeared, the de> 
fendant might have had the bed reafon to fuppofe 
that Manfel had ferved an apprenticeOiip of 7 years 
to a regular fadler. * 

Lord Ellenborough.— -Certainly the defendant 
is not liable to the penalty, unlefs he knowingly em* 
ployed a perfon who bad not ferved an apprendcelhip, 
or neglefted the proper means of information upon 
the fubjeft. He muff have offended willingly \ but 
that man is a willing offender who fins with Imow- 
ledge, or who Ihuts his eyes to exclude it.— His Lord* 

(hip called back Manfel to inquire what pafled when 
he was hired ; and upon that left it to the jury to &y, 
whether the offence was wilful or not. 

Verdid for the plaintiff for one penalty. 

Garrow and Lowes for the plaintiff'. 

Bjyugbtm for the defendant. 

£AttataIcib ud /MSr.] 

Dob 
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Do£, d. Lu£ham and Others, v. Feskj ^ 

Feb. ac, 

was an ejeftment for certain premifcs in the 
pelfoiH If"* parifh of Sf. Pancras. The declaration contained 
demife beins I. A dcmife for the whole by Edicard Lulham ; 
thel'eirnrs”of’the hy Jo6n Grcgory ; and 3. The like by 

enthied to a ver- Crocc ; all of which were laid on the 2d of 
di^t, upon ovi- Oflobcr i8ri. 

dence that they 
jointly granted 

defendant which A leafewas given in evidence, dated 2 2d Auguft 
has expired. 1780, whercby the leflbrs of the plaintiff, Gregory 
and Grace, and John Lxilham now deceafed, father 
of the leflbr Eduuard Ltdham, demifed to the defen- 
dant for 30 years (o'), and it was proved that the de- 
fendant had paid rent under this Icafe. 

The Attorney General for the defendant contended, 
that it muft be taken that John Lulham, John Gregory, 
and John Grace, who jointly granted the leafe of 1780, 
Were joint tenants, and there being no joint demife by 
thein, the plaintiff could not recover. Each could not 
be entitled to the whole ; therefore there could not be 
a verdidl for the plaintiff generally upon each of the 
three demifes; nor could the plaintiff recover the whole 
upon any one demife; for the leafe of 1780 (hewed that 


(a) There was much difeuf- Lord Ellenberowj^ held that it 
lion whether this iiillrument was operated as a leafe. 
more than aii agreement; bat 


there 
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there were three perfons jointly intcrefted in the pre- 
mifes. It was neceflary to fliew the intcreft which 
each of the leflbrs of the plaintiff had, and then there 
might be a verdict for fo much, upon each of the 
demifes. But there would be the greateft incoii* 
gruity if there were to be a general verdift for 
the whole upon each feparate demife ; and this mon- 
ffrous injudice to the defendant would enfue, that 
each of the three leffors might bring an action 
againd him for mefne prodts, in w'hich the record 
in this caufe would be conchifive evidence. The 
old cantelena was, that in laying demifes in ejeft- 
ment, ** joint tenants mud join, tenants in common 
mud fever, and parceners may either fever or join.” 
If this rule was to be relaxed, it was at all evenft'necef- 
fary that where a pcrfon clearly entitled only to an 
undivided Ihare of the premifcs would recover upon 
a feparate demife of the whole, he diould fhew to 
what Ihare he was entitled ; or the jury had no 
grounds on which they could fafely find a verdid in 
his favour. 

On the other fide they relied upon Roe d, Raper v, 
Lonfdide^ 12 Ead, 39. 

I.ord Ellenborouoh. — I am of opinion that the 
tenant (hall not be permitted to fet up any fuch objec- 
tion. It is proved that he held under the leffors of the 
plaintiff, and that his term has expired. By the three 
feparate demifes, the nominal plaintiff mud be conii- 
dercd to have the fame intered in him which was for- 
merly conveyed to the defendant by the leafe which 

has 


i8i2. 

^ .1 o 

Doe, d. 
Lulham 
and Others, 

V. 

Fenm,. 
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tSiz. has expired. No incongruity ivilt appear upo the 
d ^ premifes are Hated to be different in 

J.VLHAM each demife; and no inconvenience will follow tO’ the 
and Othen, defendant, for only one writ of pofleffion can be taken 
Finn. he can only be once removed from the occu* 

pation of the premifes demifed to him which he now 
wrongfully holds over. If more than one a£tion 
Ihould be brought againft him for mefne profits, or 
this judgment in ejedment ihould be in any manner 
abufed, it is always in the power of the court to ftay 
proceedings and to prevent injuAice. 

Verdid for the plaintifiP gaerally. 

Garrovf and Marryat for the leflbrs of the plaintiff; 

Attorney General and Gafelee for the defendant. 

[AttoniiMi ClarU and Kmmmk] 


Vide Doe d. Marlkck v* Readp t% Eaftp ^7, 
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ADJOURNED SITTINGS IN LONDON. 


Burbridge V . Manners. 


iSia. 

» -.-—I 

Tuefda/y 
Feb. 25. 


'J'HIS was an a£lIon on a . proraiiTory note for 

toil. i^s. ^d. dated iith Oftober, i 8 io, drawn buiofexchange 
by J. Finney, payable 3 months after date at Frafer now”mIy“S 


^ Co.'s to the defendant, indorfed by him to one 27«- 
fon, and by Tinfon to the plaintiff. • 


given the fame 
day it becomes 
due, as Toon as 
the accejitor or 
maker has re- 


The note was regularly prefented for payment in 
the forenoon of the day it became due, when payment 
was refufed ; and in the afternoon of the fame day, the, 
plaintiff caufed notice of its dilhonour to be fent to the 
defendant. 


fufed payment* 


Park for the defendant objected that this was not 
fufHcient notice of the dilhonour. Finney the maker 
of the note had the whole of the day it became due to 
pay it, and till the laft minute of that day it could not 
be conlidered as dilhonoured. The notice therefore 
ftated what was untrue, and was evidently premature. 

Lord Eelenborough. — I think the note was ‘diA 
honoured as foon as the maker had refufed payment 
on the day when it became due, and the notice fent 
to the defendant mull have anfwered all the purpofes 
VoL. III. O •for 
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i8I2* 

Eurb&idge 

Vm 

Manners* 


AkliCugh & biU 
mf cxchai^gc can- 
not be rciiibed 
after it has nr- 
livjcd at maturity 
and been once 
) aid, yet if it 
ifi paid and after- 
wards uidorlcd 
betbre it be- 
comes due, it is 
a valid fecurity 
in the hands of n 
bona fde iu- 

dorfcc. 


for which notice in fuch cafes is required. The 
holder of a bill or note gives notice of its difhonour in 
reafonable time the ^day after it is due ; but he may 
give fuch notice as foon as it has been diflionoured the 
day it beemnes due, and the other party cannot complain 
of the extraordinary diHgence ufed to give him infor* 
mation. 


By the defendant’s evidence it appeared that this 
bill being in the hands of Maude ^ Co. was paid in by 
them when indorfed only by the defendant to their 
bankers Majlerman ^ Co. who were to prefent it for 
payment. Maude Co. had received it from Finney 
the maker, as a collateral fecurity. for an acceptance of 
his, then in their hands over due. On the loth of 
January, four days before the note was due, fomc per* 
Ion unknown came to Majlerman Ss* Co.*s where it lay, 
paid it, and carried it away without its being cancelled, 
or any memorandum being made upon it. However, 
it had been indorfed by Tinfon^ and had come into the 
hands of the plaIntiiF, before it was due. 

Fark contended that after the bill had been once 
paid, it could not be rcifllied, and he relied upon Beek 
y. Robley, i H. BI. 89. n. 

Lord Ellenborough.— Payment means payment 
in due courfe, and not by anticipation. Had the bill 
been due before it came into the plaintiff’s hands, he 
muft have taken it with all its infirmities. In that cafe, 

14 it 
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it would have been his bufinefs to inquire minutely 
into its origin and hiftory. , But receiving it before it 
was due, there was nothing to awaken his fufpicion. 
I agree that a bill paid at maturity cannot be reilTued^ 
and that no action can afterwards be maintained upon 
it by a fubfequent indorfee. A payment before it be- 
comes due, however, I think does not extinguilh it any 
more than if it were merely difcounted. A contrary doc- 
trine would add a new clog to the circulation of bills 
of exchange and promiflbry notes; for it would be 
inipoHiblc to know whether there had not been an 
anticipated payment of them. It is the duty of bankers 
to make fome memorandum on bills and notes which 
have been paid ; but if they do not, the holders of fuch 
fecurities cannot be aflefted by any payment made be- 
fore they are due. While a bill of exchange is run- 
ning, it remains in a negotiable ftatc. I cannot limit 
its negotiability the laft 4 days before it becomes 
due more than the firfl; 4 days after it is drawn. 

Verdidl for the plaintiff. 

Garro’u: and Readsr for the plaintiff'. 

Park and Beji for the defendant. 


[Attoinies, Hai.nam and 


O a 


1812. 

< -J 

Burbridok 

Manners, 


HoN£YWOOD 
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.iJ Honiywood, Bart. Sheriff of Kent, v. Peacock. 
tiie*"ii*?iffon a T^EBT OH R bail bond. — Plea non ejl failum. 

bail bond, the 
bound hailiflf who 

made the cap- Qne Copland beine called as atteftinff witnefs to 

•ion IS a coiipe- ^ • /■...• jr 

tent witiiels to prove the execution ot the bond, it appeared from 
n™rrf^hc’'b^d' examination on the voire dire^ that he was a bound 
knowing hTs'**'’* bailiff to the Sheriff of Kent ; that the warrant againft 
fituation aflted the perfon for whofe appearance the bond was condi- 
iiteitnig fiTnefs. tioned had bepn delivered to him ; and that he made 
the caption accordingly j but that the defendant know- 
ing all thefe fads, had requeued him to witnefs the 
execution of the bond. 

Pidler for the defendant objeded, that Copland 
was not a competent witnefs, as this in fubftance was 
• his own adion brought in the name of the Sheriff. — 
But — 

LordEiXENBORonoH held, that the defendant could 
not take this objedion, after having requefted the wit- 
refs, with full knowledge of the lituation in which he 
flood, to atteff the execution of the bond. 

There was a verdid for the plaintiff upon Copland* s 
evidence. 

Marryat for the plaintiff. 

Fa/ler for the defendant. 

Forsboom 
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1812. 

Forsboom b . Kruoer. . 

^CTION for wages earned by the plaintiff as a 

fe<iman on board the fiiip Lout/Cf of which thede- e<,andti»t4p- 

^ ^ tJin gives them !• 

rendailC was captain. nners an urdei 

upon the owners 
for he amount 

In the voyage in queftion the fliip failed in ballaft 
from Hamburgh to Archangel^ and there took in a wreck, acknow- 
cargo, with which (he lailed, and was ^recked a few Ume ume that 
days after. The captain and crew returned to Arch- Ihem by the 
an^cl. Whilft there, the defendant gave the plaintiff 
an order on the owner of the ftiip, who reuded at theiecircum- 
Hamburgh, in the following form: »ttio”tor'* 

, wages could be 

maintained by 

“ Mr. J. W. Dunckcr, ^ maimus 

agaiiilt iht, L »p- 

“ Pleafe to pay agxinft this my order, to the order* tHin,at iwit 
“ of the manner C. J. Forlboom or the bearer of this, that they tw™* 
according to theTpLufied amount delivered to you 
“ from me. The value of which he has earned • 

** during his engagement with me on board the Ham* 

“ burgh bark Louife, 

Emanuel Kruger, Captain ^ 

“ Archangel, 14th December i8io.” 

To this was fubjoined an account contiuning the 
following item on the credit fide. 

“ .The above named mariner was hired by me at 
the wages of 5/. ^s. per month, was in fervice until 

O 3 sSth 
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28th Oftober 1810, makes 15 months 3 days, 
amounts to 79/. 5/, 6 d.** 

It was contended for the ‘plaintiff', that this operated 
as an acknowledgment that wages were due to him at 
the above rate, for which the defendant as the perfon 
who hired him was perfonally liable. 

On the other fide it was objefted, that under the 
circumftanccs there could be no remedy againft the 
captain, at all events till a demand had been made 
upon the owner. Primd facie no wages were due, 
for no freight had been earned. The order only ad- 
mitted that if wages were due, fuch would be the 
amount of them. The defendant had by no means 
acknowledged his perfonal refponfibility. From the 
lofs of the fhip, he had no funds out of which he 
could pay wages, and the defendant Jjy accepting the 
order had impliedly undertaken to make his demand 
in the firft inftance upon the owner. 

Lord Ellenborouoh was of opinion, that till a 
demand had been made upon the owner in purfuance 
of the order, the atiKon could not be maintained, and 
on this ground directed a nonfuit. 

Garruw and Andrews for the plaintiff'. 

Scarlett and J. Warren for the defendant. 

[AttornieSf J/aacs and fVat/iJoH.J 


1812. 


Forsboom 

V. 

KRUqER. 


FiJe JohnfoQ v» Machielfeni ante 44. 


Andrew 
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Andrew v. Robinson * and Others. 


1812 


, Ti,el!U;r, 
March 3. 


jyjONEY had and received to recover the fum of 
200/. 


has refteived 
credit in ac- 
count with an 


The plaintiiF, a fhip-owner at Hull, had employed 8 lofs upon a 
the defendants, mfurance-brokgrs in London, to effed 
a policy for him from Halifax to England. This was 
fnbfcribcd by one Hod^on for 200/. The fliip was loft agalnil him to 
in the courfe of the voyage, and the underwriters agreed amount i and In 
to pay a total lofs. The policy remained in the hands 
of the defendants, with whom Hodgjon adjufted the 
lofs. His name was then erafed from the policy. He tiie defendant ’ 
did not aftually pay any money to the defendants ; but ptI?e"Se iubiiit> 
the amount of his fubfcription was allowed between &r**the 


them in account. 


lols, nor his owi) 
receipt of the 
fum fubfcribed. 


Park for the defendants infifted, that the action 
could not be maintained, without /hewing that money 
had actually been received by them from Hodgjoriy and 
that at any rate, they were at liberty to prove that no 
lofs had happened for which the underwriters were 
liable. 


Lord Eelenboroogh however held, that as the 
defendants bad deprived the plaintiiF of all remedy 
againft the underwriter, and had received credit in 
account for the aoo/., they were eftopped from faying 

O 4 that 
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, that they had hot this fum in their hands for tlie 
Andrew plaintiff’s ufe, — and the plaintiff* had a verdift. 

' V. ^ 

and*o"hew. Garrow and Marty at for the plaintiff. 

l?ark for the defendants. 


[Attoriiies, Sherwood and Kearfty.] 


Saturday, 
March 7. ' 


Moxon V. Atkins. 


Policy on goods 
" at and from the 
fhip*s loading 
port or I oris in 
Amelia IJiand 
to London.**— 
The Ihip never 
touched at Arne- 
tta IJland^ but 
took in her 
cargo at Tigrt 
JJland^ which 
Ues a little far- 
ther up the Ri- 
mer St, Maty s. 
— Held that the 
pcdicy never - 
thelefs attached, 
this being the 
ufiial mode in 
which fliips in 
that trade take 
io their cargoes. 


^HIS* was an aflion on a policy of infurance on 
goods on board the Sheddens^ “ at and Iroin the 
fhip’s loading port or ports in Amelia Ifland to 
London.” 

Amelia Iffand lies near the mouth of the river 
St. Mary’s, which divides Spaniffi America from the 
territories of the United States. There is no port of 
any fort in the Ifland. A little farther up the river, 
is Tigre Ifland, which is quite uninhabited. Here 
Ihips generally lie to take on board the produce of 
the interior country brought down the river, although 
in fome inftances they make faff: to Amelia Ifland by 
an anchor put on Ihore, and load there. Having 
taken in their cargoes at 'Vigre Ifland, they drop 
down to Amelia Ifland, abreafl of the town of Amelia, 
the refldence of the Spanifli Governor, where .they - 
pay duties and obtain their clearances.. 


The 
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The Sheddens on the voyage in queftton, without 
touching at Amelia Ifland, took in her cargo at Tigre ’ 
Ifland. This confided of* lumber brought down the 
river. She then fet fail, paid the duties and obtained 
her clearance at Amelia Ifland in the manner above 
defcribed, and was lod by the perils of the fea on the 
voyage home. 

The Attorney General for the defendant contended, 
that under thefe circumftances the policy had never 
attached. The fliip had never been at any loading 
port or ports in Amelia Ifland, and had taken in no 
goods there. Amelia Ifland and Tigre Ifland were 
as diftinfl as Great Britain and Ireland. What the 
fecret underftanding of the parties might be, Vas im- 
material. The contradl between them muft be ga- 
thered from the language of the policy, and that made 
the rifk to commence upon a contingency which had 
never happened. 

Lord Ellenborough. — The words of the policy 
cannot be literally underflood, for there is no port in 
Amelia Ifland where the fliip could load. The real 
queflion is, whether there has been a loading at 
Amelia Ifland within the meaning of the parties when 
the policy was cfiedled. Stridly and locally, there 
has been no loading at Amelia Ifland. But it is pof- 
lible that in mercantile contrads, Amelia Ifland may 
denominate a region in which Tigre Ifland is compre- 
hended. Eflequibo has been held for fome purpofes 
to be part of Demarara, although the two fettlements 
are quite diilin£l. There is the more familiar inflance 

of 


1812. 

— 

Moxom 

«. 

Atkiiu. 



C^SES AT NISI PRIUS, 

of Wejimt^erhf^g confidered in London^ the general 
I name for the metropolis; yet we know that in fl;ri£lnef$ 
London only comprehend^ the limits of the City. 
The circumlbnce of the Diip paying duties and clear* 
ing at Amelia Ifland may go a great way to fhew 
that Ihips which do fo aire conceived to have loaded 
there, llie quellion here will be, whether upon the 
evidence this cargo can be faid to have been loaded at 
Amelia llland according to the ufage of fuch voyages. 
If it was, the policy attached, although litehtHy fp>:'»k- 
ing no part of the cargo had ever been upon Amelia 
Ifland. 

The plaintiff had a verdift. 
Topping and Richardfon for the plaintiff. 

The Attorney General for the defendant. 

• Vallance v* Dewar, i Campb. 503. Uhde v. Waters, ante^ 
16. 



Saturday, 
March 7. 


Hyde v. Willis. 


Where the char- A CTION on a chartcr-partv, for a voyage to JamauA 

tercr of a (hip to XX 1 i i jri 1 

Jamaica and and bacK ; Whereby the defendant covenanted to 

to1^*hertherc load ou board the Ihip at Jamiica a full cargo of fugar, 
P*y frejglii for fat“e at the rate of los. 6d. 

Jldtopayfteight per CWt. 
for the fame ^ 
at the rate of 

lOr. 6J.per CWt. and his agent at Jamaica tendered a complete cargo to the captain, but infilled en his 
^gning bills of lading for it at lo^e per cwt, which the captiia refuled to do ; .£feA/that the charterer 
was liable for dead freight. 

The 



HILARY TERM, 53 GEORjGE HI. 




The defendant’s agent tendered the captain a cargo 
of fugar ; but infifted upon his figning bills of lading 
for it, at the rate of 1 os. per cwt. The captain refufed 
to take it on board on thefe terms ; and the queftio^i 
was, whether the defendant was liable for dead freight. 

The Attorney General for the defendant infifted, that 
the captain was bound to take the cargo on board on 
the terms propofed ; and no prejudice could have arifen 
from this to the plaintiff, as he might ftill have fued on 
the charter-party for freight at loj. 6 d. per cwt. 

Lord Ellenborough. — Had the captain figned 
bills of lading at 10s. per cwt, he would have been 
bound to have delivered the goods on being paid at 
that rate ; but the plaintiff was entitled to have a lien 
on the cargo for the full amount of the freight, as well 
as the fecurity of the charter-party. I therefore think 
the defendant’s agent had no right to annex any fuch 
condition to the offer of a cargo as that the captain 
fhould fign bills of lading at a lower rate than that 
mentioned in the charter-party, and that the covenant 
to load a complete cargo has been broken in the fame 
manner as if none had been offered. 

Verdift for the plafiitiff. 

Garrow, Topping and Taddy for the plaintiff. 

The Attorney General and Park for the defendant. 


Com 


1813. 

Hyde. 

V. 

Willis. 
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Saturday^ 
March 7* 


Whdrc goods in - 
fured were war- 
jaiK'd free from 
feizure in the 
port of difeharge, 
tlie captain 
having arrived 
within about two 
miles and a half 
from the harbour 
of the place to 
which he was 
deftined , cail an- 
dior and made a 
fignal for a pilot : 
a riljt boat in 
confequcnce 
come out with 
drii.''iinif.>rs on 
board, who 
carried him 
into the harbour, 
where the cargo 
was feized and 
condemned. 
IfM that this 
w.isa fcizuie in 
her port^f dif- 
ch.irge within the 
meaning of the 
warranty. 


OoM V. Taylor. 

i 

pOLICY of infurance on goods by the Vrow Hen^ 
drikay from London to any port or ports in the 
Baltic or Gulph of Finland, warranted free of capture 
and feizure in the port of difeharge. 

The lltip was deltiped for Ru^enwald. Having 
arrived within about two miles and a half from the 
harbour of this place, ihe call; anchor and made a (ignal 
for a pilot. A pilot-boat in confequcnce came off, 
but had douanniers on board, who carried the Ihip 
into the harbour, where the cargo was feized and 
condemned. 

Lord Ellenborovgh was of opinion that this was 
a feizure in the port of difeharge within the meaning 
of the warranty. 

The plaintiff had a verdift for a return of premium, 
on account of the fhip having failed with convoy. 

The Attorney Generalj Carrow and J. Warren for 
the plmntiff. 

Park and Topping for the defendant. 

• ^ [ Atcoraies, Gregjbn and UtnaettyJ 


Mayohew 
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Maydhew V . Scott. 


TtieWay, 
Nov. 5. i8xx. 


was an aftion on a policy of infurance on goods | 
on board the Indujiry “ at and from London to f 
the (hip’s port of difchargc in the Baltic, warranted free I 
from capture and feizure in her port of difcharge.” J 

i 

The goods were configned to a houfe at Pillau. t 
The (hip arrived in Pillau Roads on the i oth of De- I 
cember, 1810, and cad anchor about a German mile 
from the bar at the mouth of the river which leads up « 
to the harbour. The captain went alhore on the nth i 
and returned on the 13th, finding he could not land 
the cargo at Pillau. He was then ordered to Licbau^ 
but was detained in Pillau Roads till the aid, when the 
(hip and cargo were feized by the Prullian govern- 
ment. The witnelTes dated that although what is 
called Pillau Harbour be two Englilh miles within the 
bar, (liips often unload a part of their cargoes in the 
Roads at the didance of two or three Englilh miles 
from the (hore before they arc able to crol's the bar or 
to get into the harbour. 

Lord Ellenborough was clearly of opinion under 
thefe circumdances, that the (hip was in her port of dif- 
charge within the meaning of the policy when lying in ^ 
Pillau RoadSf and that he^ feizure there was exactly 
the fort of lofs againd which the underwriters int&nded 
to guard themfelves. 

The plaintiff was nonfulted. 


If goods infured 
are warranted 
free from c.ip* 
ture and let-zure 
in the port of 
dil'i'hargei and* 
the goods being 
deii ined toFi lam 
are Iei7.ed while 
the (hip is lying 
at author in 
Ian Roads^ this 
is 1 ioiziire in the 
poi t of dilcharge 
within the mean> 
ing of the war- 
ranty. 


Garrow 
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iSiz. 

Maydhew 

V, 

Scott. 


Carrow and Copley for the plaintiff. 
Park and Scarlett for the defendant. 

[Attornies, w\UeH and Blunt^ 


This ought to have been iu- 
ferted among the cafes after 
Michaelmas Term i S 1 1 . It 
was not brought before the 
court; but in Dagktjh v. Brooh^ 
K. B. E. T. i8i 2, the Judges 
all agreed, that where the goods 
were deftined to PiUau^ a cap- 


ture after the fhip had caft an- 
chor in Pillau Roads was to 
be confidered a capture in the 
port of dif charge . — / Brown 
V. Tierney, i Taunt, 3*17. 
Baring t;. Vaux, 2 Campb. 54. 
Jarman v. Coape, 13 Enft, 
394.2 Campb. 613. S.C. 
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MONMOUTH. 


Crown Side. Coram Wood, B. 


Rex V. William Edwards. 


l8t2. 


Saturday, 

Marcii 


^HE prifoner was indited for malicioufly (hooting 
at one Lewis Roberts. 

When the evidence for the Crown had been nearly 
gone through, one of the jurymen fell down in a fit, 
and was carried out of court in a (late of infenfibility. 
After waiting fome time, a furgeon who had attended 
him was fworn, and ftated to the court that he had 
been attacked by an epileptic fit ; that he was put to 
bed j that he remained infenfible, and that there was 
no chance of his being able to return to do duty as a 
'juryman that day. 


If during the 
* trial of a pri- 
foner for a ca- 
pital offence, one 
of the jurymen 
is taken ill, the 
jury may be dif- 
charged and the 
prifoner tried by 
another jury. 


WtooD, B. then faid that under thefe circumftances 
he was of opinion the jury fliould be difeharged, an- 
other 
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other jury fhould be fwom and charged with the pri- 
foner, and the trial begin de novo. 

Clifford for the prifoner, objefted to this courfe of 
proceeding. He contended that in capital cafes, after 
evidence has been gone through,, the jury cannot be 
difeharged, and that if from any circumftance happen- 
ing during the trial, it becomes impolfible for the jury 
to find a verdicl of guilty ^ this is a fort of God/end for 
the benefit of the prifoner. 

Wood, B. overruled the objeftiop ; but faid he 
would referve the point for the opinion of the Judges, 
if the prifoner was found guilty. 

The eleven jurymen were then difeharged from 
giving any verdidt; their names were again called 
over, and a twelfth was pi^ into the box j the pri- 
foner was defired, if he would, to, challenge them as 
they came to the book to be fworn ; they were all 
fworn without challenge; the officer charged them with 
the prifoner in the common form ; the witnefles for 
the crown were fworn anew; and, by confent, the evi- 
dence they had before given was read from the Judge's 
notes, and they were alked whether it was true. 

The prifoner was convicted. 

In Eafter Term following, the point was argued in 
the Exchequf? Chamber before eleven of the twelve 
Judges. Clifford infilled for the prifoner, that he was 
not properly tried by the fecond jury, when a former 
la jury 
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Rex 

V. 

Fowaeds. 
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jury had been charged to try him,^ — relying chiefly upon 
the authorities collefted in the Kinlocks* Cafe^ Fojlery 
1 6. But the Judges, without hearing the other fide, 
were unanimoufly of opinion that the conviSion was 
right, and they mentioned a cafe before Mr. Baro 
Adams on the Weftern Circuit, and another before 
Lord Loughborough at York, where under fimilar 
circumftances the like courfe had been purfued. 

Hughes and Taunton for the profecution. 

Clifford for .the prifoner. 


yide Rex v. jinn Scalbert, 
Leach, Cro- Caf, 706. The pri- 
foner was tried for murder in the 
year 1794 before Mr. Justice 
Lawrence, the only Judge 
abfent from the Exchequer 
Chamber on the. above occaiion. 
During the trial one of the jury- 
men was feized with a At, and 
carried out of court infeniiblc. 
On evidence that he was unable 
to return, the learned Judge dif- 


charged the Jury, and *ordered 
another to be fworn. The pri 
(oner -was convicted and exe 
cuted Vide etiam Rex v. John 
Stevenfon^ Leach Cro. 618, 
where the prifoner himfelf fall- 
ing down in a fit during the 
trial, the jury was difeharged, 
and upon his recovery he waa 
tried and convidled by another 
jury. 


VoL. IIL r GLOU- 
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t9tt. 

Wediiefday, 

April I. 

In an fl6lion for 
a libel in the 
Ihape ot an ex« 
trajudictal af- 
£dnvlt fworn be- 
fore a ma • 
giftrate, a perfon 
who a^f d as the 
magitlrate'scleik 
it> not bound ro 
aiifvver vvli ether 
by the defen- 
dant’s orders he 
wrote the af- 
£davit and de. 
livered it to the 
magiftr.iie, as he 
wight fJ'ereby 
rrimiiiate hiiii- 
fclf. 


GLOUCESTER. 


Coram Wood, B. 


Maloney, Efq* v. Barti-e\. 

^pHIS was an aftlon agai’nft the defendant, who is the 
mailer of a Subfeription Houfe at Cheltenham, of 
which the plaintiff was a member, for a libel, charging 
that the plaintiff had propofed to the defendant that 
if he would allow falfe cards prepared by the plaintilF 
to be introduced into the club, the defendant fliould 
have a lhare of the profits. Plea, iVi?/ Guilty. 

According to the opening of the plaintiff’s counfel, 
the libel had been pubUfhed by the defendant in the 
fhape of a voluntary affidavit fworn extrajudicially be- 
fore a magiflrate at Cheltenham. — ^Notice was given 
to produce the affidavit, but it was not produced. 
For the purpofe of giving fecondary evidence of its 
contents, Mr. Griffiths, clerk to Mr. Pruin, who is^ 
clerk to the Cheltenham divifion of magiflrates, was 
then called to prove that by the defendant’s orders he 
had written the affidavit and delivered it to the magif- 
trate before whom it was fworn. The witnefs declined 
to anfwer the queflions put tc him refpe^ing the affi- 
davit, on the ground th^t they tended to criminate 
himfelf. 


The 
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The counfel for the plaintiff infifted that he was tSu. 
bound to anfwer, as he could not be criminally liable ' 
for the contents of the affidavit. He afted merely in v, 
the capacity of clerk to the magfflrate. He had no 
malice to the plaintiff, and could have no intention iii 
what he did to fcandalize any individual. When a 
perfon comes to lay an information before a magiftrate, 
it vrould be too much to require that the clerk fhould 
know in every inflance whether the magiftrate has ju- 
rifdidion, and if not, to punifh him as a libeller for 
drawing or copying an affidavit. • The pdint to be con- 
ndered muft be, whether he a£ls bond fide ^ — whether 
he means to difcharge his duty as a magiftrate*s clerk, 
or to traduce the charafter of another. The mere 
copying of a libel is no offence, or the officer*of the 
court whole duty it is to fet out a libel in an indidlment 
might himfelf be indided.— -Might not the wiinefs be 
compelled to anfwer, whether he had copied the libel in 
a brief, or delivered a cafe containing a copy of it for the. 
opinion of counfel ? Where is the difference between 
that and writing a copy to be delivered to a magiftrate? 

Suppofe the witncfs as clerk were to read before a 
bench of magiftrates a libellous affidavit which he had 
not previoully feen, concerning fome matter over which 
it is found they have no jurifdi£tion, could he be in- 
dited for publifhing a libel ? Certainly not. The qu» 
animo muft always be looked to. Ailtu non facit reutn. 
nift mens fit rea. Here the witnefs cannot criminate 
himfelf by merely anfwering that as clerk to the magif- 
trates he wrote the affidavit by the defendant’s orders 
and delivered it to the magiftrate before whom it was 
fworn. Malice may often be inferred ; but in this ia- 

P a ftance 
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1812. 

Maloney 

Bartley. 


(kince it is rebutted by the very circumflances under 
which the witnefs afted and which are involved in the 
terms of the queftions propofed. 

i 

^ % 

On the other fide they relied upon Rex v. Bear, 
Salk. 417, where it is laid down by Holt, C. J. 
“ that the bare copying out of a libel by one that is 
neither contriver nor compofer, is highly crjminal. 
“ The eflence of a libel confills not iu the infamous 
matter, for if a man fpeaks fuch words, unlefs the 
“ words be put in writing, he is not guilty of a libel ; 
“ but the nature of a libel confifis in putting this 
“ infamous matter in writing. In all cafes where a 
“ 7 mn docs that a£i which makes a thing to be what 
“ it Li he is, and mujl be conjlrucd to be the doer 
“ of that thing. Therefore he held, that writing 
“ a copy of a libel was writing a libel, and if the law 
were otherwife, men might write copies and print 
“ them with impunity.” 

Wood, B. — I think the queftions propofed, tend to 
criminate the witnefs. I'he affidavit which he is fup» 
pofed to have copied and delivered to the magiftrate 
is alledged by the plaintiffi to be libellous, and it was 
extrajudicial. Therefore, all concerned in writing 
and publilhing it, are in point of law guilty of a 
mifdemeanor. Had the affidavit been made in the 
courfe of a judicial proceeding, no indiflinent nor 
aflion could have been maintained againft the clerk, 
•whatever might be the nature of its contents. But 
the affidavit being voluntary and extrajudicial, I can- 
not take notice that the perfon before whom it is pre- 
. . . tended 
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tended to be fwom was a magiftrate, or allow any 
privilege to thofe who were employed in framing it. 
The witnefs is in the common fitualion of a perfon who 
has without authority written a ‘copy of a libel and 
delivered it to a third perfon. If his mailer, or if th^ 
magiftrate had ordered him to do fo, this would be no 
j unification. It has been held, that the mere delivery 
of a libel to a third perfon by one confcious of its con- 
tents, amounts to a publication and is an indidable 
offence. I take the queftion to be, whether the witnefs 
was not concerned in writing the aflida\tit and deliver* 
ing it to the magiftrate j and this I am of opinion he is 
not bound to anfwer. 


lSl2. 

Malomev 

V. 

BARTlEr. 


Plaintiff nonfuitcd. 

The plaintiff’s counfel tendered a bill of exceptions 
to this diredion ; but I underftand the learned Judge 
has not been called upon to feal it, and that upon con- 
fideration it has been dropped. 

Jervis., Taunton and Puller for the plaintiff. 

Dauncey and Abbott for the defendant. 


In John Lamb's Cafe, 9 Co. it to be a libel, writes a copy of 
596. it is laid down that <* if it ; unlefs afterwards he can 
one writes a copy of a libel and prove that he delivered it to a 
does not publifh it to others, it magiftrate to examine it, for 
is no publication of the libel, then the a£f fubfequent ex- 
But it is great evidence that he plains bis intention precedent 
publUhed it, when he, knowing 


The 
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An tftk»n miy The important queftion con- for the defendant in error, and 
&r d^fami?o?y written flander referred in Eafter term l8l2, judgment 

wordsreduccd tQxaEarlof Lttcejler v. Walter^ , was given by Si R James Mans- 
into\^^tmg, ^ Campb, aci, has at laft been n eld, Chief Juftice of the Com- 
have been ac- decided in the ExcHEauER mon Pleas, 
tioiiuble if mere- Chamber ; audit is now fettled His Lordfliip obferved this 
lyfpoken. that an aftion may be maintained was certainly a libel for which 
for defamatory words reduced the writer might have been in- 
into writing, which would not dialed ; but he had entertained 
have been adioiiable if merely confiderable doubts whether it 
fpoken. could be the grour.d of a civil 

The cafe of Kaye v. Bailey adion. As to a civil '^6lion, 
which Ibefore mentioned, was al- there feemed on principle to 
lowed to drop, on account of the be no well founded diilindion 
death of the defendant ; but tlie between written and unwritten 
fame queftion immediately after flander. The rcafons given in 
arofe in the cafe of -the books for fuch a diftindioii 

Thorle^s. Earl of Kerry in Er^ are very infufficient. One rea- 
rer. Thiswasan adion for a libel fon is, tliat by writing the fcan- 
contained in a letter addrefTed to dal becomes more diifufed ; but 
Lord Kerry^ and fent open by this is cafual, for words may 
one of his fervants, who became be fpoken under circumftanccs 
acquainted with its contents, which /hall give them much 
The libel charged His Lord/hip more publicity and render them 
with being a hypocrite and ufing much more injurious than if 
the cloak of religion for un- they were committed to paper 
worthy purpofes. and /hewn to a third perfon. 

The caufc was tried at Kin^^ Another reafon is, that the 
flon Spring Affixes 1809, when writing of the fcandal fliews 
there was a verdid for the plain- more malice in the defendant ; 
tiff below, with 20/. damages, but the true foundation of a 
He had afterwards judgment in civil adioii, is fome damage fuf* 
K.B. without argument; where- tained by the plaintiflp, not the 
upona writ of error was brought malice which aduates the dc- 
in the Exchequer Chamber. fendant. It was with great dlf- 
In Eafter term 18 ii the cafe Acuity therefore His Lord/hip 
was argued by Barnewall for had brought his mind to yield 
the plaintiff in error and Dampier to the authorityof the cafes upon 
8 the 
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the fubje£l. There were cafes Court could not now venture to 
however eftablifliiiig this dif- overturn a rule fanf^ioiied by 
tindion above a century ago, the pradice of a century and 
and dida to the fame effed by * the authority of fo many great 
Lord Hale, Lord Hard- • names. * 

WICK, and other very learned 

and eminent Judges ; and the Judgment affirmed. 


The copy of a fentence of con- 
demnation of a (liip or cargo in 
a foreign Admiralty Court is not 
made admiflibic evidence for the 
underwriters, by being handed 
over to them by the affured 
along with other papers to fa- 
tisfy them of the lofs, 

Fllndt V. Atkins^ Sittings at 
IV ejlminjlsr after E.T, 1 8 1 1 . 
Policy on goods from London 
to the Baltic. Lofs by cap- 
ture, — Defence, that the fhip 
had been condemned under 
an order of the government 
under which the affured lived. 

To prove that the fhip had 


been condemned, the counfel 
for the defcMidant offered in evi- 
dence a copy ^of the fentence 
of condemnation handed over 
among other papers by the af- 
fured to the underwriters. 

Lord Ellenborough. — • 
This paper is not rendered evi- 
dence by being handed over in 
the manner deferibed. I ruled 
the fame point lately in the 
cafe of Bell v. Carjlairs, If 
you would prove the fentence, 
you inuft produce it under tlieT 
feal of tlie Court in the ufual 
way. — The plaintiff had a ver- 
di<f^. 


Copy of fen- 
teiice of con- 
demnntion, not 
evidence, though 
handed over hy 
affured to under-* 
writers. 


If A. into whofc pofTcffion Green v. Dunn. IVeJlminJler Rcfufal to deli- 
goods happen to come, being Sittings after M. T, i8li. — ver goods, by 

ignorant that B. is the real Trover for timber, which de- Sf rea" o\viur "no 

owner, refufes to deliver them fendant found on his premifes, evidence of cou- 

to him till B. proves that he and which had been depofited 

is fo, this refufal is no evidence there by the permiffion of the 
of a convcrfion to enable B. to fervant of the former occupier, 
maintain trover againft A. for The plaintiff to whom the 
the goods. timber belonged having de- 

manded 
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manded it of the defendant, Lord Ellenborouok. — ^ 
the latter faid : If you will This is a qualified refufal, and 
bring any one to prove it is no evidence of converfion. 
your property, I will give it 

you, and not clfe, ' Plaintiff nonfuited. 



CASES 


ARGUED AND DECIDED AT 

JV/S/ PRIUS 

IN K. B. 

At the Sittings afur Eajier Teniiy 
52 George III. 


FIRST SITTINGS AFTER TERM AT GUILDHALL. 


Rucker and another v. Hiller. 


was an aflion by the indorfees againft the 
drawer of a foreign bill of exchange for £100. 
dated at St. Peterfburgh, 15th July 1810, addrefledto 
Mejfrs. Coates, Cafs, Co. London, payable at two 
months after fight, to the order of Mejfrs. Schiimacker 
^ Co. 


The bill was refufed acceptance; and the queftion 
was, whether the defendant was entitled to notice of 
its diflionour ? — Afr. Coates, one of the drawees, being 
examined, ftated that the defendant was fent out to 
Peterlburgh to purchafe goods, which were to becon- 
VoL, IIL Q iigncd 


181: 

Wednel'day, 
May 13. . 

If the drav/cr of 
a hill of exch 
hai rcafo)i »hU‘ 
prounil to 
that it will be 
honoured on the 
ftrengih cf a con- 
figimient, he is 
entitled 10 noiit-e 
of Its dilhonour, 
although no ef- 
fects ever get 
into the hands of 
the drawee to pay 
it. 
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figned to them in London : he accordingly configned 
feveral cargoes to them, and drew bills upon them to 
a large amount : they accepted and paid bills fo drawn 
for more than the value of , all the confignments ; the 
cargo, in refpeft of which the bill in queftion was 
drawn, had been detained in Rullia for want of a 
licence, and v'as fo materially damaged as to be hardly 
fufHcient to pay the freight when it arrived ; the de- 
fendant had confiderably overdrawn his account with 
Coates, Cafs, Isf Co, and from the time this bill ,was 
draw'n till it became due, they had no effects of his in 
their hands from which they could have paid any part 
of it. 

Park for the plaintiff contended, that this was a 
cafe where no notice was neceffary. No cafe upon 
this fubjedt had gone farther than Hammond v, Drf- 
frene(a), in which his Lordlhip held, that if the 
.drawee has any effedls in his hands, at any time be- 
tween the drawing of the bill and its becoming due, 
the drawer is entitled to notice. But here the drawees 
never had any effedis in their hands out of which the 
bill could have been fatished, and the drawer was not 
endtled to notice, as he could fuffer no damage by the 
want of it. 

Lord Ellenbo ROUGH. — If there be a reafonablet 
expedlation, that a bill of exchange will be honoured 
upon the ftrength of a cqniignment, 1 am of opinion 
the drawer is entitled to notice of its difhononr, aU 
'Aough it turns out that the drawee never has any 


cffe^ 


{a) anti 145 . 
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eSefts in his hands to meet the payment of it. This 
cannot be confidered vifionary paper, with refpeft 
to which the cuilom of merchants need not be ob* 
ferved. The object of notice is not merely to enable 
the drawer to withdraw his effefts from the hands of 
the drawee, but to provide for payment of the bill 
thus fuddenly call upon himfelf, and to make prompt 
arrangements fuited to this unexpefted emergency.. 
Where the drawer has folid reafon to believe that the 
bill will be honoured, he is necellarily damnified, and 
therefore he is difcharged, by the laches ’of the holder. 


1812. 

Ruckbk 
and another 

•• 

Hillbr, 


Plaintiffs nonfuited. 


Park and Taddy for the plaintiffs. 
Topping and Reader for the defendant. 

^ [Actornics, Palmer 4[‘ Cq» and Bellamy. ^ 


Vidt Thackray v. Blackett, ante 164. 


Q * 


AD. 
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.ADJOURNED SITTINGS* AT WESTMINSTER. 


Bastow Bennett. 

^SSUMPSIT on a guarantie, in the following form, 
figncd by the defendant : 

“ London, yth March i8io. 

“ I hereby undertake and engage to be anfwe;“able 
“ to th<j extent of ^300. for any tallow or foap fup- 
“ plied by Mr. Bajtow to France Gf Bennett^ provided 
S 0. “hf negleft to pay in due time.” 

i^me footing, 

Ui"c fu 7 ety'^*^But The plaintiff immediately after fupplied tallow and 
aitere"i>t^redit ^I'^nce Ssf Bennett to a large amount, at two 

on which he fup- months crcdit. They reeularly paid him above ; 

))lieathcg5orf» to ^ c° O U JU* I 

B., the furety i» but in the luminer ot 1810 they owed him a larger 
diichergcd. bccame confiderably embarraffed in their 

circumftances. A meeting of their creditors was then 
held, at which it was agreed that tfte creditors fliould 
continue to fupply them with goods payable in ready 
money, but that the payments made Ihould be applied 
to the old debts till they were fatisfied. The plaintiff 
opened a new account with France Bennett on this 
footing, and they afterwards became bankrupt, being 
indebted to him for tallow and 'bap in the fum of 
j^547. loj. The balance of the firft account, hpw- 
ever, was nearly fatisfied. 


iSj?. 


Fjiday,May 15. 

AiJ underinking 
to be anfwcreblc 
tv> a gi\en 
amount for any 
poods fupplied 
by A. to B.y 
after goods to 
that amount 
have been fup- 
plied and paid 
for. Hill remains 
in force t\hile A. 


Fark 
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Park for the plaintifl’ contended, on the authority 
of Mafon v. Pritchard^ 12 Pajit 227. 2 Campb. 436. 
that the defendant was Kable to the full amount of 
*#300. • 

Gafelee, contra, inhfted, that after thefum ofi€’3oo. 
had been once paid to the plaintiif by France Bennett, 
the guarantie was exhaufled. In Mafon v. Pritchard 
the defendant became anfwerable for any goods the 
plaintiff might fupply, which might well be conftfued 
into a continuing guarantie : but the word here is /ap- 
plied., whicli fcems to contemplate a llngle tranfadWon. 
At any rate, the defendant could not be liable after a 
new mode of dealing had been introduced between the 
parties, and muft have? credit for the payments fubfe- 
quently made on the old account. 

Lord Ejllinborouoh. — The defendant here be- 
came anfwerable for any Ibap or tallow fupplied by 
the plaintiff to France Bennett. Without the word 
any, it might perhaps have been confined to one deal- 
ing to the amount of ^^300. } but as it is adlually 
worded, I am of opinion it remained in force while the 
parties continued to deal on the footing eflablifhcd 
when it was given. But I think the goods fupplied 
after the new arrangement were not within the Itope 
of the guarantie, and that the defendant is only anfwer- 
able for the unfatished balance of the old account. 

Verdidl accordingly. 

Park and Lawes for the plaintiff. 

Gqfelee for the defendant. 

[Attornics, fVebb and Anneflcy,'] 

Vidf Merle v. Wells, 2 Campb. 437. 

Q 3 Rkx 


1612. 

Bastow 

V. 

Bbnnett. 
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i8is. 

Thurfiif, 

May 21. 

t 

Where the bur- 
then of repairing 
a highway is 
transferred by a 
public a£t of 
parliament from 
the parifh to 
ether perfons, if 
thepariihbe in- 
dited for not re- 
pairing this high- 
way, there is‘iio 
occaiioti for a 
. fpecialplea, 
ftatingwho are 
bound to repajjT 
it, but the ex-' 
emption may be 
taken advan- 
tage of under the 
general ifPue, 
cfJVot Ouiltifm 
Although a fta- 
tute enadts, that 
the paving of a 
particular flreet 
Oiall be under 
the care of 
commiflioners, 
and provides a 
fund to be applied 
to that purpofe, 
and another 
llatutc paffed for 
paving the llrcets 
of the pariih, 
contains a clnufe 
that it (hall not 
extend to the 
particubr ftreet, 
the inhabitants 
of the pirilh are 
CMC exempted 
I kom their com- 
I mm hw liability 
o keep chat 
i^t in repair* 


Rex V. Inhabitants of .St. George, Hanover 
Square. 

^HIS was an Jndi£tmeiit for not repairing the pav^> 
ment of Piccadilly, from Hyde P^rk Corner tp 
Bond Street, Plea, Not Guilty. 

Evidence was given, that the ftreet in queftion is in 
the pariih of Sf, George^ Hanover Square, and that the 
whole of it was out of repair at the time mentioned in 
the indiQment. ^ 

The Counfel for the defendants undertook to prove, 
that fo much of Piccadilly as lies between Bond Street 
and Clarges Street was, during that time, in good 
repair, and that the pariih was not anfwerable for the 
refldue. Stat. 6 G(o. 3. c. 54. which appoints com- 
mifllonerS for paving and lighting the City and Liberty 
of fPeftmin/ler, enads, “ That the roads leading from 
“ the end of Clarges Street to the turnpike gate near 
“ Hyde Park Corner, lhall be under the care, manage- 
“ ment, and diredion of the faid cotnmiilloners, and 
** that to enable them to pave and keep in repair the 
“ faid roads, the trullees for repairing the roads in 
“ the parilhes of Kenjington, Cbelfea, and Fulham, 
“ ihall pay yearly to the laid copirniiGoners the Aim of 
** ^1000. which ihall be applied by them ip paving, 
« cleanfing, and repairing the faid ro?ids, leading 
** from the end pf Clarges Street to the turnpike-gate 
near Hyde Park Comer*' And flat. 29 Geo. 3. c. 75. 

for 
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for paving, cleanfing, and lighting the ftreets and 181 a. 
fquares, &c. in the parilh of SuGetrge Hanover 
Square, contains a provifibn, that none of the powers 
contained in that aft lhall extend to fuch part of 
Piccadilly as lies between Clarges Street and Hyde Hanover 
Park Corner. Both thefe are declared to be public Squab*. 
afts. — The effeft of them, the Counfd for the defen- 
dants argued, was, entirely to exempt the pariih from 
the repair of that part of Piccadilly lying between , 

Clarges Street and Hyde Park Corner, the repairing of 
it being placed under the carfe of the’ commiflioners 
of pavement, a fuq/d being provided for the purpofe, 
and the legiflature having exprefsly declared, that the 
ad for repairing the oiAier ftreets in the pariih Ihould 
not extend to this part of the ftreet in queftioh. The 
pariih had no fund to repair it, and would be tref- 
palling if they were to interfere with it. 

On the other fide, they denied the exemption, and 
contended, that at any rate, this was no defence under 
the general ifl'ue. 

Lord Ellenbo ROUGH. — If thefe ads of parliament 
did exempt the pariih from the repair of the highway 
in queftion, I think this would be a fulEcient defence 
upon the plea of Not Gttilty. In general, when a pariih 
denies its liability to repair a highway, a fpecial plea is 
necefiary, ftating who are liable ; but I do not think 
this rule applies when the burthen of repairing is tranf- 
ferred from the inhabitants of the pariih by a )>ublic • 
ad of parliament, to which all are ' fuppofed to be 
prfvy, and of which all are fuppofed to have cogni- 
xance.—! am of opinion, however, that thefe ads are 

Q 4 
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Rex 


i8r*. no anfwer to this indi<Hinent. They cfertainly do not 
exprefsly exempt the pariih from the common law 
liability to repair ail highways within its limits. Do 

^ think 

HA^ovBK The duty of repairing may be irapofed upon 

Square, others, although the pariih be ftill liable. The pariih 
muft, in the firft inftance, fee that the ftreet is pro- 
perly paved, and feek a remedy over againft the Com- 
niillioners. The thoufand a year is an auxiliaty fund ; 
but will not prevent other means being reforted to, 
which would have been available had the a6ts relied 
upon never palTed. 

Guilty. 


yeiyll't Alley, and Wolford, for the profecution. 


G arrow. Marry at, Gurney, and Dinman, for the 
defendants. 

• [Attornies, Field ?nd Daiejhn.] 


Viile Rex v. Sheffield, 2 T, R. 106. Rex v. Mayor of Liver- 
pool, 3 Eall,.86. Rex V. Biidckirk, ii Eaft, 304. 


rridjy, May Xl* 


Rex V. Cross. 


It is an india- ^HIS WHS an indiftment for caulitrg and permitting 
divers coaches to Hand and remain for a long and 
ftaiid i-iyrng for unrcalonable time in the public highway near Cbarim 
public lUccta. Crofs, to the great annoyance of His Majefty s 


fubjedls. 


The 
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The defendant is proprietor of a Greenwich ftage* 
coach, which comes to London twice a day, and draws 
up at the place in queftion, nearly oppofite Meffrs. 
Drummond’s banking-ho^fe. There it remains for 
about three quarters of an hour, taking in parcels atid 
waiting for paffengers. On Sundays, and occaGonally 
at other times, the defendant employs extra coaches, 
which ply there in the fame manner. A great number 
of other ftage-coaches from Greenwich and the ad- 
joining villages come to the fame fpot. There are 
generally fix or feven in a rowclofetothe curb ftone ; 
often two tiers, and fometimes three. A number of 
perfons are employed to folicit paffengers to go by 
thefe coaches. Private carriages can very rarely draw 
up to the oppofite houfes, and confiderable 'difficulty 
is experienced in paffing along that fide of the ftreet. 



It appeared that for a great number of years Green- 
wich liages have (lopped and plyed at this place, but 
that their number has of late been greatly increafed. 

t 

Garrow for the profccution contended, that the de- 
fendant was clearly guilty of a public nuifance, in 
keeping his coaches (landing in the public (Ireet duch 
an unreafonable length of time ; and he relied upon 
Rex v. Rujfell, 6 Eaji, 427, where it was held that a 
waggoner occupying one fide of a public ftreet in a 
city, bcfi)re his warehoufes, in loading and unloading 
his waggons for feveral hours at a time both day and 
night, and having one waggon at lead ufually (landing 
before his warehoufes, fo that no carriage could pafs 
on that fide of the ftreet, and fometimes even foot 
paffengers were incommoded by cumbrous goods 

lying 
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lying on the ground on the fame fide ready for loading, 
was indidable for a public nuifance, although there 
were room for two carriages to pals on the oppofite 
fide of the ftreet. ' . 

Marryat, contr^, infilled, that there was hardly 
any refemblance between that cafe and the prefent. 
All that had been proved againll the defendant was, 
that twice a day his coach drew up at the fide of a 
very wide ftreet, and remained' there for a Ihort time 
to let down and take up palTengers. He could not be 
anfwerable for any improprieties of which perfons 
conne£ted with other coaches Hopping there might be 
guilty. The pradice of Greenwich coaches waiting at 
this place had prevailed ever fince the building of 
Wejlminjier Bridge^ and never was complained of till 
the prefent indi£tment was preferred. So in all the 
great avenues to the metropolis, there is foine fpot 
where ftage-coaches going to particular villages aftem- 
ble. A great lhare of accommodation is thus afforded 
to the public, which much more than counterbalances 
any partial inconvenience which the praAice may 
occalion. If the defendant is guilty of a nuifance, 
there might be an hundred indiftments for the fame 
offence, every time a rout is given by a falhionable 
* lady at the weft end of the town. 

Lord Ellenborough.— And is there any doubt 
that if coaches on the occafion of a rout, wait an un- 
reafonable length of time in a public ftreet, and ob- 
ftru£l the tranfit of His Majefty’s fubjefts who wilh to 
pafs through it in carriages or on foqt, the perfohs 
who caufe and permit fuch coaches fo to wait are guilty 

of 
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of a nuifance ? In meafuring out the puniihment, the 
Court urould examine whether the ad was repeated, 
and what deg^ree pf public inconvenience was expcf 
rienced. But every unauthorifed obdrudion of a 
highway to the annoyance of the King’s fubjeds, is > 30 ! 
indidable offence. Upon the evidence given, I thinl; 
the defendant ought clearly to be found guilty. The' 
king’s highway is not to be ufed as a ftable-yard. It 
is immaterial how long the pradice may have pre- 
vailed, for no length of time will legitimate a nuifance. 
The dell filhery acrofs the river at Chrlijle had been 
eftabliflied for a vaft number of years ; but Mr. Judice 
Bulls K held that it continued unlawful, and gave 
judgment that it fhould be abated. A dage-coach 
may fet down or take up paffengers in the dreet, this 
being neceffary for public convenience ; but it mud be 
done in a reafonable time ; and private premifes mud 
be procured for the coach to dop in during the in- 
terval between the end of one journey and the com* 
mencement of another. No one can make a dable- 
yard of the king’s highway. 

Guilty, 


Qarrow and Gttme^ for the profecution. 
Marryat and Adolpbm for the defendant. 

[Attornies, Wehh and Sherman*'] 


■■■■■■ ■■■ I 

y'iJe Rex 9 , Jones, pofl ajo* 


Nopw 
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Friday, May 

The duplicate of 
a writing taken 
from I he auto- 
graph at one 
impreHion, 
by means of a 
copying machine, 
cannot be read 
in evidence as an 
•rijinal. 


Nobjn V. Murray. 


^j'ROVER for a fliip. 

In the courfe of the trial it was propofed to give in 
evidence, as an original letter, a duplicate taken from 
the autograph, at one impreffion, by means of a copy- 
ing machine. — But, 

Lord Ellsnborouoh faid, he could only treat 
this as a copy, though it was likely to be more accu- 
rate than one taken by fuccelTive imitations, and 
therefore it could not be read without a notice to pro- 
duce the original written by the party’s own hand. 

The Defendant had a verdi61. 

- GarroWf Jervis, and Lamb, for the Plaintiff. 

Scarlett, Puller, and Brougham, for the Defendant, 

[Attornics, Rogers and Murray^ 


Saturday, 
May 23. 


Jones v. Wood Esq. and another; 


In an anion HTHIS was an aflion againff the late iheriff of the 
fora ^erfturn^ county of Middlefex, for falfely. returning to a 
withTef&rfa facias, that he had taken goods, which 

panicular officer in the execution of the writ, it is not enough to '(hew that this officer’s name is 
written in the margin of the examined copy of the writ and return. But without producing th« 
warrant, it was held to be enough to give in evidence a p^per iflued by the flieriff’s office and diredled 
to riiis officer, retjuiring him to give inflrudUona for making a return to the writ. 

remained 
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remained in his hands for want of buyers, although 
he had levied the money upon the goods, and ought 
to have had it in Court at, the return of the writ. 

• 

One Dowick, an officer of the (heriff, was called, 
to prove that he had taken the goods, and that the 
money to be levied was paid to him to redeem them. 
The warrant was not produced; but in the examined 
copy of the writ and return, Dowick's name appeared 
written on the margin. The plaintiff’s ccunfel con- 
tended, that by the courfe of. office, this meant, that 
the warrant was direfted to Dowkky to be executed 
by him; but Lord Ellemborouoh held it to be 
infufficient to conneft the flieriff with his acts. 


1812. 

Jones 


V. 

Wood Efq. 
and another. 


V. 


A paper was then given in evidence, which was 
produced, on notice, from the flieriff’s office. This 
contained, firft, an order to Dowick to give the necef- 
fary inffruftions for making a return to the writ in 
queftion ; and then Dowick's anfwer, in thefe words, 
“ goods in hand, for want of buyers.” — It was con- 
tended for the defendants, that nothing but the pro- 
dudion of the warrant could render the Iheriff an- 
fwerable for the afts of the officer. 


Lord ELL£NBORouGH,however, held that this paper 
amounted to a clear recognition by the fheriff that 
Dowick was the officer to whom the execution of the 
writ had been intrufted ; and that if the money was 
paid to Dowick before the return of the writ, theAeriff 
muft be confidered gqilty of having returned faliely 
thsFt the goods remained in his hands for want of 
buyers. 


The 



cases at nisi PRItJS, 


fSO 

i 8 tt. 

JOMBS 

V. 

Wood Efq. 
ind another. 


Saturdafy 
May »3. 

It ii an iadiflable 
ofFeace for a 
timber merchant 
to cut logs of 
timber in the 
ftreet adjoining 
his timber yard ; 
though he ihould 
not he aide 
ocherwfTe to get 
them into his 
premifes, or to 
carry on his 
hufioeih there. 


The plaintiff had a verdiA for the amount of the 
Aim to be levied. 

Ga/elee for the pivntiff. 

« 

' Comyn for the defendant. 

[Attonuc, Ntwemb and Smith,] 


So, in an aAion of trefpafs 
againft the IheriiF for a wrongful 
a£t of the bailiff, it is not enough 
to prove that he' is a general 
bailiff, and liad given a bond of 
indemnity to the flieriff as fuch, 
and to prove a copy of the war« 


rant under which he entered 
and feized the plaintiff’s goods. 
Drake v. Sykes, 7 T. R. 113. 
Fide Blatch «. Archer, Cowp. 
63. and M'Neil v. Perchard, 
I Efp. N. P. C. 263. 


Rex V. Jones. 

was an indictment for depoAting, hewing, and 
Tawing logs of wood in St. John Street, 

It appeared that the defendant occupies a fmall 
timber-yard clofe by the fpot in queilion, and that 
from the narrownefs of the ftreet, and the conftrudlion 
of his own premifes, he had in feveral inftances hecef- 
farily depoAted long ftidts of timber in the ftreet, and 
had them fawed into {hotter pieces there, before they 
could be carried into his yard. 

Msrryat, as liis counfel, contended, that he had 
a right to do fo, as it was neceffary to the carrying on 
of his buAnefs \ and that it could not occaAon more 
inconvenience to the public than draymen taking 

hoglheads 
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hogfheadi of beer from their drays and letting them 
down into the cellar of a publican. 

Lord Ellenborough. If an unreafonable time 
is occupied in the operation of delivering beer from 
a brewer’s dray into the cellar of a publican, this is 
certainly a nuifance. A cart or waggon may be un- 
loaded at a gateway ; but this mult be done with 
promptnefs. So as to the repairing of a houfe the 
public mult fubmit to the inconvenience occalioned 
necelTarily in repairing the houfe ; .bu^ if this incon- 
venience is prolonged for an unreafonable time, the 
public have a right to complain, and the party may 
be indicted for a nuifance. The rule of law upon this 
fubje£t is much negle^ed, and great advantages would 
arife from a ltri£t and Iteady application of it. . I can- 
not bring myfelf to doubt of the guilt of the prefent 
defendant. He is not to eke out the inconvenience of 
his own premifes by taking in the public highway into 
his timber-yard ; and if the llreet be narrow, he muH 
remove to a more commodious fituation for carry- 
'ing on bis bulinefs. 

Guilty, 

Garrow, the Common Soryeant, and Richardfon, for 
the profecntion. 

Marryat for the defendant. 

[ActQrnitt, Reynolds aad tViUimns^ 


Rbx 

V. 


V$d$ Rex V, CrQfi, Mnt0 224* 


AD- 
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ADJOURNED SITTINGS IN LONDON. 


M‘Craw t). Gentry. 

ftera’ifil ft*u- ^CTION againft the*inaker of a promiflbry note, 
nicnt executed, which Durportcd to bc attefted by two wit- 

but IS not de- r r j 

fired by the ncflcS, 

parties to atteft 
it, cannot, by 

ting his nnme to One 6f thefe being called to prove it, Rated that 

«tt(KJJs*witncfc name to it in the prefence of the 

defendant, nor was he ever called upon by the de- 
fendant to atteft it ; but he faw the defendant deliver 
‘ it*as his note of hand to the payee, and he afterwards 

put bis name to it without the defendant’s know- 
ledge. 

Lord El LENBo ROUGH. — I»cannot receive the evi- 
dence of this perfon as of an atteRing witnefs to the 
note. He was no atteRing witnefs, but a mere volunteer. 
If the other perfon, whofe name is on the note as atteR- 
ing witnefs, really vras fo, it can only be proved by 
bis evidence. 

It appeared however that this perfon had put his 
name to it e^aflly under the fame circumRances-as the 
other, and the defendant’s acknowledgment was con- 
1 fidered 


* 3 » 


i8(2. 


T iicftfay. 
May i6. 
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fldered fufficient to fix him. So the plaintifif had a 
verdift. 

Garrow and Littledale for the Plaintiii'. 

Jervis for the Defendant. 

m 

[Attorilies, Bod field and Ji)hnfon,‘\ 


Vide Fitazgerald -v, 2 Camp, 635:. 


Heanny and another, Aflignees of Makchamd a 
Banki'upt, v. Birch and another. Sheriffs of 
London. 

^J|!’’ROVER for a fifliing fmack taken in execution 
after an ad of bankruptcy. 

The only queftion was as to the trading with re- 
ference to the petitioning creditor’s debt, which be- 
came due in September 1 8 1 1 . 

It was proved, that the bankrupt carried on the 
bufinefs of a filherman from the port of Barking in 
Effex. Perfons in this line, during the turbot feafon, 
which lafts about three or four months in the fum- 
mer, generally fail over to the coafl: of Holland for 
the purpofe of filhing. One boat very rarely catches 
a fufficient cargo to be carried to London in fo Ihort 
a time that the filh can be kept in good rendition. 
They are therefore in the habit of buying fifli from 
Voii, ni, R one 


Hi 

)8la. 

M'Craw 

V, 

Gfntky. 


Tuefd/ijr, 
May a6. 


If a filhermin 
buys filh at fea 
from other boats 
for the purpofe 
of making up his 
cargo, which he 
Carrie* alhore 
and fells, he ie 
a trader wichira 
the meaning of 
the bankrupt 
laws; andifluch 
be the ufual prac- 
tice of a parti- " 
ciilarclarsoffilh- 
eimcn, one of 
them who is 
proved to have 
once done fo, 
will be prefumed 
to have continued 
to carry oa his 
bulinefs in tho 
fame manner* 
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i/ 

^ another fea, which they refeU at Billing^te* 

winter, the Barking hfliermen go to the North 
and another Sea to catch cod, and ufuaUy, though not univerfally, 

Birch manner. It was 

and another. |>roved that during one turbot feafon fome years ago, 
the bankrupt bought fiih on the Dutch coaft to fill up 
his cargo, which he refold in London ; but there was 
no evidence of his having bought filh at any fubfe- 
quent time. The witnelTes ftated, however, that he 
continued to go out to fea as a filherman till the be- 
ginning of the prefent year, when he became bank- 
rupt. 

Marryat for the defendant contended, that the 
buying a few filh to make up a cargo, was not a fub- 
ilantive trading ; but was merely incidental to the bufi- 
nefs of a filherman, which clearly does not fubje£f a 
perfon to the bankrupt laws. This man fought his 
Jiving by catching filh from the fea, not by buying and 
felling them.— At any rate, allowing him to be a 
trader when he was proved to have bought filh to 
eke out bis cargo on the Dutch coalf, he mull be taken 
to have ceafed to be fo before the petitioning creditor’s 
debt accrued ; and in that cafe, according to the au- 
thority of Meggot V. Milhy Lord Raym. 287. I2 Mod, 
159. S. C. the commillion could not be fupported. 

Lord Ellenborough.— The buying and felling of 
filh by a filhermain in the manner deferibed, is cer- 
tainly fufficient to make him a trader within the mean- 
ing of the bankrupt laws ; and although this perfon is 
only proved to have bought and fold fiih one feafon, I 
mull prefame that he Hill carried on his bufinefs in 
9 
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*i$ 


the iifual way, and cdntinued a trader, down to the 
time of his bankruptcy. 

The plahAifis had a verdifi;. 
Garrow and L<iwes for the Plaintiffs. 


i8ia 

■ 

Heannt 
and another 

Birch 
and another. 


Marryat and Walford for the defendants. 


[ Attorniei» Atkinfia and Po/mer.] 


Guest v. Caumont. 

'J'HE declaration alledged, that the defendant at 
London, in the parifli of St. Mary le Bow, in the 
ward of Cheap, was indebted to the plaintiff for the 
ufe and occupation of certain premifes jituate and being 
at London aforefaid, in the parijh and ward aforejdid. * 

The premifes, for the ufe and occupation of which 
this afb'on was brought, are iituate in the parijh of 
St. Bride, inethe ward of Farringdon fVithout. 


Wedncfday. 

May a;. 

In an a£licn for 
ufe and occiipa* 
tion, althoiu'h it 
be unnecefTary 
to (late in the 
declaration in 
wh.'it parilh the 
premires are 
fituate* if this is 
alledged, a van* 
ancc ill the name 
of the parilh is 
fatal. 


An objection being taken on account of this vari- 
ance, the plaintiff's counfel contended that the mendon 
of the parilh and ward mull merely be confidered as 
venue ; and at any rate that, as it is now fettled by the 
recent cafe of King v. Frafer, 6 Eaft 348. that there 
is no occafion to Hate in the declaradon where* the 
preniU^ are litiiate, the words ** in die pariffi and 
** w&rd aforehid” might be (truck out as fuipluia^: 
•«-Bot— 
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« Lord Ellenborouoh faid, thefe TRords muft be 
conHdered a local defcription of the fituation of the 
premifes, and could not be feje£led, being by no means 
irrelevant. Therefore, as the premifes occupied by 
the defendant were in a different pariih and ward, the 
variance was fatal, and the plaintiff mull be non- 
fuited. 

Garroiv and Lawes for the plaintiff'. 

Marry at for the defendant. 

[Attomies, IVillon^hhy and 


Scott v. Ci.ARr,. 

May 27. 

To prove that ^OODS fold. — ^Plea, the general iffiic. 

the plaintiff \\ as * vJ 
clifeharged under 

^'rthrwurf defence fet up was, that the plaintiff. had been 

K-"* difeharged under an infolvent debtor’s aift after the 
tion brought, It caufe of adion had accrued, and befoKK the aftion 

is not enough to 1 rr« 1 • ^ « 

give in etidence was brought. — To provc the dlfchargc, the defendant \s 
*e!tell?lmbyhim; counfcl propofed to give in evidence a verbal ac- 
thejljace fltoufd l^oowledgment by the plaintiff himfclf, upon the quef- 
be catiea, and tion being put to him. — But — 

the order of fof- 
(ioiis produced ,, 

guiSky ofUi* ' • Lord Ei.L£mboroucii faid this was infufficient, 

difeharge. gs the difchargc might be irregular and void, and the 
plaintiff might be miftaken ; and that to prove a judi- 
cial a£t of this fort it was neceflary to call the clerk 
of the peace, and give in evidence the order of the 
4 court 


1812. 


Guest 

Caumont. 
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court of quarter feffions, by which the difcharge was 
effefted. 

The plaintiff had a verdift. 
Garrow and Lawes forthe plaintiff. 

Scarlett for the defendant. 

[AttornieB, Sta enton and 


OviNGTON V. Bell and another. 

^T'HIS was an aftion for money had and received, 
to recover the fuin of ^20. 2 s. 3<f. 

The plaintiff, in March 1810, had employed the 
defendants as infurance brokers, to effeft a policy for 
him from London to Malta. This was fubfcribed by 
one O/win for .£200. A partial lofs happened, and 
an adjuUmi.^ at j^io. as. 3</. percent, was figneid 
by O/ivin's^ent in the beginning of July, when his 
name was erafed from the policy,and credit given in his 
books to the defendants for the amount of the lofs. 
O/win about this time became bankrupt, but whether 
the adjuflment was before or after his bankruptcy^ 
did not dillindtiy appear. The defendants were privy 
to Ofwin's name being erafed from the policyj but 
they never took credit in their own books for the 
amount of the lofs; and on the 26th of July they gave 

in which no demand v.'as made upon them in refpe^t of the bankrupt’s fubicription.- 
u ere not liable to the allured for the fum due from the bankrupt on the policy. 

R 3 notice 


? 37 : 

1812. 

Guest 

Caumont. 


Wednefdjj', 
May 27, 

Infurance brok- 
ers holding a |v>* 
licy for the pur- 
pofe of a^ufling 
a lof), fufrered 
an underwriter's 
name to be ftruck 
out, upon his Hgn- 
ing the adjuft- 
ment 4 ie 
gave them credit 
in his books for 
the lofs, and be- 
came bankrupt ; 
but they never 
took credit for 
the amount in 
their books; — on 
the contrary they 
gave the alTurea 
notice of the 
b.mkruptcy, and 
there was after- 
wards a fettle- 
ment of accounts 
between the 
brokers and the 
alfurcd compre- 
hending the 
licy in queftion, 
-Ruled, that they 
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V. 

BK£(. 

and another. 


ilotice to the plahitiff that Ofutin was bankrupt, and 
that he mufl; prove the lofs under his commiffion. In 
January i8ii there was afettlement of accounts be- 
tween the parties, when jthe defendants paid the 
plaintiff .1^184. gs. without any claim being made in 
reipect of 0 /wit^s fubfcription. 


Garrow, for the plaintiff, inliffed, upon the authority 
of Andrew v. Robinfon, ante 1 99, that the defendants 
were flopped from difputing that they had recdved 
the .^20. 2x. '^d. from 0 /win to the plaintiff’s ufe. 
By permitting the underwriter's name to be erafed, 
they had deprived the plaintiff of his remedy on the 
policy ; and when they had credit in account with 
the underwriter, it was the fame as if the amount had 
been paid to them in cafli. 

Lord Ellenborough. — I do not retrafl what I 
held in Andrew v. Robinfon ; but the rule there laid 
down can only apply where the circumftances are the 
famd Here it is proved that the infurance broker 
never took credit in his account with the underwriter 
' for the amount of the lofs ; 'and it does ||pt certainly 
appear even that the adjullment took place before 
the bankruptcy. But what makes an end of this cafe 
is, ihut though the plaintiff had notice of 0 /win'& 
bankruptcy in July, in the month of January follow, 
ing he fettled ah account with the defendants, includ. 
ing^ the very policy in queftion, without making any 
complaint with regard to 0 /win'& name being flruck 
off the policy, or any demand of the fum for which 
Ofwin was liable. This fettlement of accounts, I think, 
clearly mudhnted to a waivor of ^y right he might 

havq . 
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have had upon the defendants, and was an. election ^ ^ 

to feek his remedy under O/win's conuniffion. Ovingtw 

tr. 

Plaintiff nonfuited. Bblje, 

and another. 

Carrow and Marryat for plaintiff. 


Scarlett for the defendants. 

[Attornies, Swain 8c Co. and Palmer 8c Co.] 


FiJe Edgar v. Bumpftcad, i Campb. 41 1. Bous6eld v. Crefs* 
>rejl, 3 Campb. J45. 


Ord and two others V. Portal. 


Wednefday, 
May ay. 


^CTION by the plaintiffs as indorfees agcunfl the 
defendant as acceptor of a bill of exchange, 
drawn by one Sted, payable to his own order, and 
indorfed by him in blank. 

The plaintiff’s cafe being clofed, without Ihewing 
that the plaintiffs were in partnerfhip, or that the bill 
had been j^dorfed to them jointly ; 


Where fevcral 
plaintifTs fue as 
indorfees of a 
bill of exchange, 
if the bill appears 
indorfed in blank, 
there isnonecef- 
ficy for their 
proving that they 
were in partner-- 
(hip together, or 
that the bill vras 
indorfed and de» 
livered to them 


jointly. 

Carrow, for the defendant, inlifted, that they ought 
to be nonfuited. The declaration alleged that the 
drawer of the bill indorfed and delivered the bill to - 
the three plaintiffs, and there was no evidence what- 
foever in fupport of this allegation {a). 


•(a) In point of fnft the plaintifi* were aflignees of a bankrupt, 
and tins bill was indorfed to them In payment ct a debt due to the n 
bsokrupt eftate. 

R 4 Lord 
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i8i*. Lord Ellenborough. — ^There is no occafion for 

/ any fuch evidence. The indorfement in blank 

0»D and ■' . ... r • 

Two others conveys a joint right oi actiqn to as many as agree in 
Portal fuing on tlie bill. 

The plaintiffs had a verdict. 
Marryat and Cunvood for the plaintiffs. 

Garrow and Storks for the defendant. 


'[Attoriiie.s, anJ PoUuL] 


But wlicro a bill of exchange by the payees or indorfeei, Itri A 
is payable, oriudoi fed fpccially, evidence mufl be given that the 
to r7^/-OT, Lord Ellen BOROUGH firm confifts of the perfons who 
has often ruled that in an adion fue a.^ plaintiffs on the record. 


Thurfday, FlOWER V. YoUNO. 

May 28. 


Ill an a£lioii for 
ftores fupplied 
to a lliip, if the 


^ OODS fold. — Plea in abatement, tnat the promifes 
were made by the defendant jointly with Jofeph 


in^^lbatement**** 304 three Other pcrfoDs named. 


that he is only 

Irith* ihewf it This was an adion for ftores fupplied by the plaintiff 

for”hiin"to^ Swallow, of which the 

duce the fliip’s defendant had acknowledged himfelf to be then an 

|-egifter, contain- . ^ ^ 

ing the names of OWIlCr# 
hi^felf and thofe 
others as owners * 

fif fhe flup. ScarUtt^ for the defendant, propofed to prove by 
jhe /hip’s Tggifter, that Metcalf and the other perfons 


named 
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named in the plea, were co-owners at the time when 
the ftores were fupplied. 

Garrow, contra, infifled that the regifter was not 
evidence for this purpofe, and relied upon Tinkler v» 
Walpole 226. 

Scarlett contended that the cafe cited only determined, 
that the regifter is not evidence to charge a perfon whofe 
name appears ujwn it, and who has not figned it ; but 
it may neverthclefs be good pritjid yJ/f/Vjevidence for a 
perfon who adopts it. 

Lord Ellenborough.-»-How can the regifter be 
evidence for a man ? If he has ligned it, it is evidence 
againjt him ; but it can amount to no more than a 
declaration that he is owner, which a man cannot 
convert into evidence of his own title. If the regifter 
were recognized as a public document to prove the 
ownerftiip, it would be evidence both againft and 
for all the perfons whofe names appear upon it. 
However, we can confider it as a private inftrument 
only ; and therefore, although it may be evidence as 
an acknowledgment againft the perfons who fign it, it 
cannot be evidence in their favour, — amounting to 
nothing more than their own declaration. I am lorry 
this obje£tion was ever taken, as there can be no doubt 
that in point of fad: the regifter does almoft invariably 
difclofe the names of the true owners ; and the pradice 
of admitting it as prima facie evidence, was extMmely 
convenient. But the objedipn being taken, I am 
bound to decide, that in a cafe like this, the regifter 
}S not to be received. Therefore, unlefs the defendant' 

C9n 


^ 24c 
1S12. 
Floweh 
Young, 
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1813. can prove by other media, that the perfons he hat 
FtowtR * enumerated in his plea were joint owners of the fhip 
V. in queftion, there mull be 
.Youmg. • Verdidl for the plsdntiff. 

' Garrow and Gifford for the plaintiff*. 

Scarlett for the defendant. 


So in the caftf of Pirie y. An- 
derfon^ M. T. i8i3» in which 
the aboTe note was cited, tlie 
Court of C. P* determined that 


in an adiqit on a policy on Ihip^ 
the regifter is no evidence to 
prove the allegation of intereft. 


COURT OF COMMON PLEAS. 


SITTINGS AFTER TERM AT WESTMINSTER. 


Thurfday, 
May 15. 

Alocaladt of 
parliament pro- 
vides that no ac- 
tion (hall be com- 
menced for any 
thing done in 
purjuance of the 
aft until after 
notice of aflion 
Ihall have beep 
given, flr/^that 
thia applies to a 
cafe where the 
defendant 
under colour of 
the act, although 
]|e eiceeded the 
Bowers conferred 

by iu 


Graves v, Arnold. 


TRESPASS and ialfe imprifonment. Pica, Not 
Guilty. 

In the night of the of January lall, the plaintiflT 
was apprehended by a watchman in the parilh of 
St. Luke, in the coimty of Middlefex, on fufpicion of 
having broken a lamp, and carried to the watch- 
houfe of that parilh, where the defendant was pre* 
liding as conftable. It was taken as a fa£l, that the 
watchtpan dated the reafon for which he apprehended 
the plaintiff', and brought him there, but did not make 
a regular charge agunll him. The defendant ordeisd 
him tQ he detained all night in the vratch-houfe, and 

canied 
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carried next morning before a magiftrate, by whom he 
was difcharged, as the watchman had not feen him 
break the lamp. 

The defendant’s counfel took a preliminary objec* 
tion, that no notice of adion had been given by the 
plaintiff. The^poiice of this parilh is regulated by 
ffat. 50 G. 3. c. cxlix. intituled, An Ad for making 
more effedual provifion for lighting, watching, pav- 
** ing, cleanling, regulating, and improving the Ibreets 
** and other public places in the parilh of Saint Luke, 
in the county of Middlefex.** This ad points out 
the manner in which conftables and watchmen lhall be 
appointed and do duty for the different divifionsof the 
parilh. By § 68. it is enaded, that if any perfon (hall 
break or injure any lamp ereded by the truftces withitt 
the parilh, it lhall be lawful for any one wAo Jbail fee 
fuch offence committed^ to feiae the offender, without 
any warrant, and to deliver hhn into the cuftody of a 
peace olHcer, for the purpofe of being carried before a 
magiftrate. And § 173. provides, that no adioh or 
" fuit lhall be commenced againft any perfon or pcr- 
fons for any thing done in purfuance of tbit aH, 
** until after twenty days notice in writing ftiall be 
** thereof given to the clerk or clerks to the faid 
** truftees, or after fufficient fadsfadion made or ten- 
dered, or after fix calendar months next after the 
fad committed, for which fuch adion or adions^ 
** fuit or fuits, lhall be fo brought ; and that the de> 
** fendant or defendants may plead the general iffue, 
and give this ad and the fpecial matter in evidence, 
^ at any trial or trials which lhall be had thereupon ; 
** and that tbe pr thing for whioh fuch adign 
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■“ or adlions, fuit or fuits, fliall be brought, was done 
in purfuemce and by the aathority of this a 6 l'' Even 
fuppoHng that the defendant was entirely innocent of 
the oiFence charged upon him, and that the watchman 
was not juftified in apprehending, or the defendant in 
detaining him, it was contended, on the authority of 
Weller, v. Toke, 9 Eaji, 364. that notice of adion was 
neceffary. 

On the other fide they infilled, that the provilion 
as to notice applied only to the removing of buildings 
and other things done by the direct orders of the 
truftees, and for which they would themfelves be 
anfwerable ; that if the plaintiff was clearly innocent 
of breaking the lamp, his apprehenfion and imprifon- 
ment could in no fenfe be faid to have been done in 
purfuance of the a£l ; and that even if the defendant 
would have been entitled to notice, had he detained 
the plaintiff upon a gt'oundlefs charge regularly made 
before him as conftabl^, by detaining the plaintiff 
without any charge, he was in the fftuation of a com- 
mon unprivileged wrong-doer. 

Sir James Mansfifxd, C. J. was of opinion, that 
notice was neceffary, as the defendant was acting 
under colour of the ffatute, and believed himfelf to be 
cxercifmg the powers conferred by it, although by 
virtue of the ffatute he might not be juffified in what 
he did. 

The plaintiff was nonfuited. 

^ LenSf Serjeant, and Bevan, for the plaintiff. 

B 0 , Serjeant, and Campbell, for the defendant, 

[Attoniic?, Parlon And Kinfcy^ 




CASES 


ARGUED AND DECIDED AT 

NISI PRIUS 

IN K. B. 

At the Sittings after ^ Trinity. Term, 
52 George III. 


FIRST SITTING AFTER TERM AT WESTMINSTER. 


Margaret Alciator v. Smith. 

^I^CTION by the indorfee againft the drawer of a 
bill of exchange.— Plea, alien enemy. — Replica- 
tion, that the plaintiff, before and at the time of the 
commencement of this fuit, was relident in this king- 
dom by the licence and permillion of our lord the 
king j whereupon iffue was joined. 

The plaintiff, who is a native of France, came into 
this country in the year 1797, and has refidcd openly 
in London ever fince. On the 5th of Oftober 
1798, Ihe obtained a licence under 38 Geo. 3. c. 77. 
Soon after the palling of 43 Geo. 3. c. 155. Ihe 
regiltered her place of abode at the Queen-Square 
Police Office ; but Ihe obtained no other, licence till 
ill 'June i8i2, when the prefent caufe was at iffue. 

Garrow 


1812. 

T}iurfd.iy, 
June iS. 

Wlicre to a plea 
of alien enemy 
the plaintiff re- 
plied that Ihe waf 
refidcnt in this 
kingdom by the 
licence and per« 
million of our 
lord the king,— 
hcld^ that it was 
not enough to 
prove that a li- 
cence was granted 
to her under 
3.8 Geo. 3. c. 77. 
which expired 
with that ftatute; 
and that Ihe has 
fince continued 
to refide openly 
in this country 
without nioleftt- 
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tSis. Garrow for the plainti£F contenAed, that under 
^ROAB^ thefe circumftances fhe muft be taken to have been 
Ai.ciAToit refident here at the time of a£Hon brought by the 
SmTtr permiffion of our lord the kyig. His power to grant 
this did not depend upon the Aatute, but was an in- 
herent prerogative of the crown, 't herefore the firft 
licence of 1798 might Hill be confidcred as in fuice. 
At any rate, from the long and unmolefted refidence 
of this lady in England^ it nlight be prefumed that the 
relided here by the licence of the king, which need 
not neceffarily be in writing. 

Lord Ellenborough. — ^The firA licence is not 
granted by the king in virtue of the prerogative 
royal, but by an officer of ftate under the provihons 
of a particular ftatute ; therefore when that Aatute 
expired, the licence of 1798 muA have expired along 
with it. The licence granted lA June 18x2 contains 
ng recital of any permiffion to the plaintiff to refide 
liere, and there is no evidence that Government knew 
of her being in this kingdom at the time when the 
a^on was commenced. How can the jury fay, 
therefore, that ffie was then refident in this kingdom 
widi the licence and permiffiou of our lord the king ? 

Plaintiff nonfuited. 

Garrow and E. Lower for the plaintiff. 

lAorryat for the defendant. 

* {Attornicf, Raphael and K jfward.] 


Vide Boulton v. Dobrecj 2 Campb* 163. 
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FIRST SITTINGS AFTER TERM IN LONDON. 


Roche v. Campbell. 


1812. 


Friday, June 19^ 


*T^HIS was an action by the indorfee againfl; the If a promiflbry 
indorfer of a promiflbry note, ^he declaration 
ftated the note to be made by one Owen Saunders, “ • 

* ratal variance to 


•( 

4C 


by which faid note the faid Owen Saunders pro- ?«>« “ «»» 
mifed to pay to one Richard Saunders or order, 


**31 days after date of the faid note, the fum of 4^40. 
** fterling, value received of him.” 


The note given in evidence was in the following 
form : ' 

‘‘ Ballindeary, Aug. 83, 1805* 

“ Thirty-one days after date, I promife to pay 
** Ric'* Saunders Efq. or order, at the houfe of 
“ Mr. Meade Nijbett, No. 6 , Grcfton Street, Dublint 
“ the fum of forty pounds fterling, value recdved 
“ of him. 

“ Owen Saunders.'* 

(Indorfed) 

“ Rich. Saunders. 

“ J. Campbell.” 


Garrow, for the defendant, infifted there* was a 
fatal variance in omitting to ftate the place where the 
pfomiflbry note was made payable. The declaration 
fet out an inftnunent on which the maker was univer- 

faliy 
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1812, fally liable, without any demand of* payment being^ 
made ; but he could not have been fued upon that 
V. given in evidence till payment had been previoully 
Campbell, demanded “ at the houfe. of Mr. Meade Nilbett, 
“ No. 6, Grafton Street, Dublin.” 

Jekyll, contra, infiiled, that in an a£lion againft the 
indorfer it was not neceflary to allege where the note 
was payable. The declaration averred, that it had 
been duly prefented for payment. Whether it had 
or not, was matter of evidence. ITie inftrument pro- 
duced did contain a promife by 0. Saunders to pay 
R. Saunders, or order, the fum in queftion, at 3 1 days 
after date. The allegation and the proof, therefore, 
completely correfponded. 

Lord Eli.enborouoh.—. I think there is a fatal 
variance between them. The declaration reprefents 
the promiiTory note as containing an abfolute and 
unqualified promife to pay the money. But by the 
inftrument produced, the maker only promifes to pay 
upon the fpecific condition that payment is demanded 
at a particular place. We have lately held, that 
where the place of payment is mentioned in the body 
of the note, it forms a material part of the inftrument. 
There feems to be no doubt, therefore, that it ftiould 
be fet out in the declaration. 

Plaintiff nonfuited. 

Jekyll and Nolan for the plaintiff. 

Carrow atid Adam for the defendant. 

[Attcniics, Pafmorc and JTrf/fer.] 

Vide Saunderfon v* Bowes, 14 Eaft. 500. 


AD. 
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ADJOURNED SITTINGS AT WESTMINSTER. 


Cunningham q. t. v. Watson. 

V 

T^EBT on 5 Eliz. c. 4. f. 31. for fetting one Brookes 
to work in the trade of a houfe-painter, he not 
having ferved an apprenticelhip of feven years 
therein. 

The defendant is a mailer houfe-painter, reildcnt in 
Han way Yard, in the county of Middlefcx. Brookes, 
who had never before been employed as a painter, 
went into his fcrvice in July 1 8 1 1 ; he was firft fent to 
do work at the Bank of England, in the City of 
London, and continued working there till tlie 3d of 
September ; he then w^ent to work for the defendant 
at a gentleman’s houfe in St. James’s Square, where 
he remained eight or ten days ; at the end of that time 
he returned to the Bank of England, and continued to 
work there as before till the 27 th of December j on 
the following day, and for above a month afterwards, 
he was employed by the defendant to aififl: in painting 
the hou 4 of a gentleman in Bruto 7 i Street, in the 
county of Middlefex, The declaration was entitled 
generally of Hilary Term. It appeared that the de- 
fendant had given orders in Han way Yard for Brookes 
to tXrork at the Bank of England. 


Monday, 
June 7 ,Z, 

An afl 'on on 
5 Eliz c. 4. § 31. 
for fetting to 
work a perfoa 
who has not 
reiYcd Hh ap- 
prciticelhip, 
cannot be main- 
taiiico, unlefsthc 
unqualified per- 
fon h.as worked 
by the defend- ^ 
ant’s orders one' 
entire month in 
the county in 
which tlie venue 
is laid. — Nor is it 
enough that the 
defc-ndai’t gave 
him orders in this 
county to work, 
and that he ac- 
cordingly did 
work at the bu« 
finefs above a 
moEtli in another 
county. 


Voi.. lU, 


Jervis 
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xS[2. 

Cunning- 
ham q. t. 

V. 

Watson. 


JermU infifled, that upon thefe fafts the plaintiff 
muft be nonfuited, as the defendant had not employed 
Brookes one entire month in the county of Middlefex 
before the commencement of the adion. The words 
of the ftatute, “ that every perfon willingly offending 

or doing the contrary fhall forfeit and lofe for every 
“ default forty fhillings for every month,” mull mean, 
that the default Ihould have continued a month before 
any penalty was incurred. 

Garrow arid Lawes, contrS, contended, ifl, that 
the ordering of Brookes in Hanway Yard to work at 
the Bank, was an employment of him in Middlefex ; 
and adly, that it was not neceffary, in order to fup- 
port this adion, that Brookes Ihould have been em- 
ployed in Middlefex for one whole month together, 
but that any employment of him in Middlefex was 
enough to fubjed the defendant to the penalty, al- 
though no more tlian one penalty of 40 j. could be 
incurred in any one month. . If a contrary con- 
Arudion were put upon the ftatute, it might eafily 
be evaded, by employing unqualified workmen for 
periods Ihort of a month in tw'o adjoining counties.— 
But, 

Lord Ell ENBO ROUGH was of opinion, as to the 
firft point, that the work muft be done in the county 
in which the venue is laid {a) ; and as to the fecond, 
that no penalty is incurred till the employment of the 


(a) Vide Butterfield v. Windle, 4 Eaft. 385. Pope v, Daviei, 
a Taunt. 353. 

unqualified 
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unqualified perfon there has continued one entire 
month (J>). 

Accordingly the plaintiff was nonfuited. 

Garrow and Lawdt for the plsuntiff. 

Jervis for the defendant. 


lSl3. 


Cunning* 
HAif q. t. 


T/. 

WAxaoir. 


[Attoniies, Chippendale anJ IViUiams.'] 


( 5 ) Vide Rex V. Fiarnett, pofi, . 


ADJOURNED STTTTNGS IN LONDON, 


SiMMONDs V. Knight and Another. 


Fhaa^y JUIY3. 


•'JpHIS was an aflion of trover by a bankrupt againft 
his affignees, for certai?) deeds and other property 
taken pofleffion of by them under the commiflion to 
which he had furrendereil. 

No notice having been given under Sir S. Romilly's 
aft, 49G. 3. c. 121. § 10. that the validity of the 
commiflion was difputed, when the plaintiff had made 
out a primd facie cafe, t^ie defendants put in the coin- 
million of bankrupt, and the proceedings under it, 
for the purpofe of proving the trading, petitioning 
creditor’s debt, and aft of bankruptcy. 


Ss 


The 


In an a£lion of 
trefpifs bruughc 
by .1 bankrupt 
againlt his af- 
figuees CO try th» 
validity of the 
commiflion, 
although they 
are not named 
as aflignees on 
the record, if 
he Goe 4 1.1 1 dve 
avy ii «t .0 "uder 
l,ir *3. K jmilly’a 
ad, 49 3 - 

c. t2C. q 10. the 
comtnilSon and 
the proceedings 
under it are fuf* 
fleient «vidence 
to prove the 
trading, ad of 
bankruptcy, and 
petitioning cre- 
ditor*! debt. 
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The pUuatiff*8 counfel infifted that thefe mattelW 
^ proved by ftridt evidence in the lame man** 
ner as before the ftatute pafled, becaufe the defend” 
*^1™^^** ants were hot here defcribed as al&gnees, and they 
mud have known perfeflly well t|iat the very object 
of the a3ion was to difpute the validity of the com* 
milBoh. 

Lord Ellenborough. — ^The ftatute fays, that ** in 
smy adion to be brought by or againd any adignee of 
amy bankrupt, ‘the coihmidion of bankrupt, and the 
proceedings of the cotnmidioners under the fame, 
lhall be evidence to be received of the petitioning 
creditor’s debt, and of the trading and bankruptcy of 
fuch baftkrupt,” unlefs notice in writing lhall be given 
. in the manner therdn mentioned. Thda is an adion 
againd the adignees of a bankrupt, and no fuch notice 
has been given. Therfefore, I am bound to receive 
the commilSon and proceedings under it as evidence 
of the trading, petitioning creator’s debt, and aft of 
bankfuptcy. The datute is not confined to ca&s 
where the adignees are named as fuch upon the* 
record, and mud apply where, as in this indance, the 
oppofite party knows they make out their title under 
the commiffion. 

The plainddF fubmitted to be n«nfiiite dt 

Carrm and E. Laws for the pls^tiff. 

0 

Pnri for the defendant. 

XAftomiei} 


Coraa 
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Conun i^AYLEY, J. 

SiOROBT and Another, Executors, &c. v« BrodiR* 

'T’HIS was an a£tion by the executors of an Eufi 
India captain, who had died in the Eq/l Indies 
before the commencement of the homeward voyage^ iS'JSbn^'SIw* 
agmnft the chief mate of his fhip, on whom the coni> cemiapiflett- , 
mand had devolved, to recover the amount of the a^cMun fiuio 
fums he had received from the paiTengers brought 
home in the fhip, for their paflage and entertainment 
during the voyage. , ceedmg to th» 

coimnand bniifi 

, home thefe end 

The plaintiffs’ counfel at firft refled their claim ^.^*^**** 
upon the ufage of the trade ; but not being able to tohor toM fig 
eftablifh this, contended upon general principles that dimngtkevof. 
the paflage money mull belong to the reprefentatives 
of the captain. — On the other hand, it was contended ^ ” 

that the whole of this money belonged to the de- mwieyoftto 
feddant, who had the aflual command of the imp wdumboM 
during the voyage. ^ 

of the othtn^^ 

A* repreleiite* 

Bayley, J. — If there be no ufage upon the fubjefi:, Uvsw bring inUe 

^ to him fbr the 

I think the law is, that where the captain has con^ ponkn of the 
traded to carry pafleugers, and dies, his reprefent^- 
tives are entitled to the benefit of the cbnlrad, and Yr 
may maintam an adion for the pafiage money, if the nSbw- * " 
mate lays out mon^ in^purchafing (lores ibr Atch thenpnfei^! 
paAengers, he is the agent of (he reprefentatives for ' 

that puipofe, and may oblige them to repay him. 

I $ ^ But toy j 
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V— — y>— ii / 

SiORDET and 
Another, Ex- 
ecutors, &c. 

Tf. 

Bhodie. 


Mo«<hy, 

July 6. 

If goods are de- 
livered to a car- 
rier by the ven- 
dor addreflcdto 
the purchafer, 
while the latter 
is under die age 
of 21, but they 
do not reach 
faim till he has 
attained that age, 
infancy is a good 
defence to an 
adlion brought 
again^l him for 
th^ price o(^. the 
goods; 


But where, after the death of the captain, the mate 
contrafls.to carry paflengers on the homeward voyage, 
he is himfelf entltleti to th*e benefit of the contraft, 
and may retain the whole of the paflage money. If 
for the entertainment of fuch paflfengers, he ufes any 
part of the ftores laid in by the captain, for fo much 
he muft account to the <,.;ptain’S reprefentatives. 

1 

The diflin£lions laid down by the learned judge 
were acquiefeed in on both fides, and it was referred 
to an arbitrator to fettle the account between the 
parties accordingly. 

Garrow and Richardfon for the plaintiffs. 

Park for the defendant. 

« 

[Attornies, Kaye & Co. and Chambers.] 


Griffin v. Langfield and Wife. 

^C riONS for goods fold to the wife dum fola. 
Plea, infancy. 

It was fworn, that Mrs. Langfield came of age the 
20th (A September 1808. She then refided at Coventry. 
The goods in queftion w’cre delivered, addreffed to 
her, bn the 18th of the fame month, at Burnley m. 
Lancajhircy to a carrier, who is three days in travel- 
ling from thence to Coventry. 

Parky 
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Park^ for the plaintiff, inhfted that the caufe of 
aAion was not complete till the 21ft, when Mrs. hang- 
JieU was no longer an infant. While the goods were 
in the cuftody of the carrier, the plaintiff might have 
ffopped them, and when they were delivered into her 
hands a promife accrued to pay for them. 

Lord ElLenboroucii. — When the goods were de- 
livered to the carrier the property veiled in the de- 
fendant, and (he might immediately have been fued 
for their value. Therefore, if, ibe viras under age on 
the i8ih, the action cannot be fupported. 

The Jury dilbelieving the defendants* witnefs, found 
for the plaintiff. 

Park and Reader for the plaintiff. 

Topping and Campbell for the defendants. 

[Attomies, Ma/tm and Huri,\ 


Fidt Dutton V. Solomonfoo» 5 Bof. ft Pul. 58J. 


S4 


I8i2. 

Vi 

Griffin 

t'. 

Langpield 
and Wife. 


STBVSKi 
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■WWnelday, StEVENS V. ElIZEE. 

July 8 . , 

Notwithftandlng ^CTION on bill of exchange. Plea, Bankruptcy. 

Lord Chancellor 

of bankrupt The bill being proved, the defendant put in a cer- 
pntesTy tihcate under a commiffion of bankrupt ifincd (as he 
agaioH- him, under the name of Vincent 
iiTucK againit a Tallochm. He. was a french emigrant ; and he has 
name^^.mlicT"® gooe in ihis country by the name of Fere Elizee ; but 
hil‘''ertific*e Vtncent Tallachon was dated to be his true name, by 
while the com- which he had been known in France, 

m.i ton rrmaiBS 
vnlupe>^redcd4 a 

ruptcy to an Garrowy for the plaintiff, infilled that this certih- 

af'.inrt'lltai'by' cstc was a mere nullity. By an order of the Lord 
^I’ar'cellor, it was ftriftly ordered that commillions of 
bym.d. «nnof bankrupt Ihould iffue againll perfons by their real 
andV • ^r’.ar names, that is to fay, the names by which they are 
Vi!!iin*r kiiown iu the world. The defendant, therefore, ought 
to have been denominated Fere Elizee.'* in any 
• commiflion of bankrupt fued out againll him, or 
Fere Elizee alias Vincent Tallachon." An adver- 
tifement to the creditors of Vincent Tallachon, con- 
veyed no information to the plaintiff, or any of the 
other creditors of Fere Elizee in England, who never 
heard of fuch a perfon as Vincent Tallachon in their 
lives. 

Lord Ellenborough.— What you Hate may be a 
very good ground for applying to the Lord Cham* 
CEtJLOR to have the commiinon fuperfeded ; but if 

it 
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it really did ilTue againll: the defendant, while it re- 
mains in force I muft give effe£l to the certificate, I 
fliall require evidence, Jiowever, that he was once 
called Vincent Tallachon,^ and that he is the individual 
againll whom under that name the commiflion ilTued. 


s8i2. 

<■ — ^ 

Stevens 


V. 

Etizsi. 


This the defendant was unable to prove, and the 
plaintiff had a verdid. 

Garrow and Reader for the plaintiff. 

Park and Andrews for the’defendaht. 


Ann Nathan v . Cohen and three others. 
'pRESPASS and falfe imprifonmcnt. 

• 

The defendants pleaded the general iffue, under 
which they propofed to give in evidence that the plain- 
tiff having affaulted the defendant Cohen, he procured 
a warrant againll her addreffed to the three other de- 
fendants, who are conllables of the city of London, 
and that it was by virtue of this, they had taken her 
into cullody, Coben having pointed her out. 

The plaintiff’s counfel denied that this was any 
defence under the general iffue to Cohen, who ob- 
tained the warrant, and though not named in it, 
voluntarily caufed the phdndff to be taken into 
cuffody. 


Wednefday. 

July 8. 

If A. obtains a 
warrant againft 

B. directed to 

C. and D. ns 
conitablcH, and 
voluntarily afiifty 
them in execute 
ing it, to tref- 
pafh and iulTe ita* 
prifonment 
brought by B- 
againll the thre* 
others, A. as 
well as C. and D,. 
may plead tho 
general ilTue, 
and give thftfpcw 
ci.^1 matter in 
evidence. 


Lord 
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i8it. 


Ank 

Nathak 


V- 

CouZN and 
tiurec others. 


Lord Ellenborouoh. — When Ceben pointed out 
the plaintiff to the other defendants, who are con- 
flables, though himfelf the f>rofecutor, I think he 
was ading in iheit’ aid, i^ithin the meaning of 
21 c. i2t and he is therefore entitled to the 

prote^ion of the llatote. 


Plaintifi* nonfuited* 


Park and Comyn for the plaintifil 

Garrow, Serjc Laws., and Andrews; for the de- 
fendants. 


[Attornlef, Harris and Fi/Rer.] 


Vide 34 Geo. 2. c, 44. 42 Geo. 3. c. 85. and 43 Geo. 3. c. 14! . 


Thnrfday, 

July 9. 

lu an a^ion to 
mover hack a 
depofit paid on 
the purchafe of 
«n eftate, the 
vendor not being 
i^le re make a 
good title, if the 
plaintiff declare 
rpecially, and 
■liege at fpecial 
damage that he 
has loft the ufe of 
his'money; on 
making out his 
cafe, ha will be 
entitled to in- 
tereft on the 
depelit money 
Crom the time the 


De Bernales V, Wood. 

^CTION on an agreement for the fale of an eftate, 
to recover back the depoilt. 

The plaintiff declared fpecially, and alleged, by way 
of fpecial damage, that by reafon of a good title not 
being made, he had loft and been deprived of the ufe 
wd benefit of the money he had depofited according 
to the conditions of fale. 

It was clearly proved, that the eflate was Incum- 
bered with judgments, fo that a good title could not 

fiurchitft fhould have bten completed. 
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be made ; and the only queftion was, Whether the 
plaintiff was entitled to interefl: on the depolit. 

• 

Lord Ellenborouch. — We have lately held, that 
intereff is not recoverable on money lent, without Ibme 
evidence of a contrail: for that purpofe ; but I think 
the plaintiff here ought to be allowed intereff as fpecial 
damage, from the day when the purchafe ought to 
have been completed. He avers in his declaration, 
that by the defendant’s breach of contrad he has llnce 
loff the ufe of his money ; and he has proved that 
averment. There feems to be no reafon, therefore, 
why this lofs fliould not be compenfated to him by the 
allowance of intereff on his depofit. 

Verdid accordingly. 




181a. 

DsBEa. 

KALIS 

V. 

Worm. 


Topping and Scarlett for the plaintiff. 


Odrrow and Richard/on for the defendant. 

[Atiornics, Liverfedge and Beardon. ] 


See the cafci on this fubje^ coUedled in Calton r. Braggs 
Eaft, 213. 


Gresk 
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Saturda/y 
Xuly XI. 


Aa a£ljoil for 
money had and 
received cannot 
be maintained by 
a landlord to re- 
cover the amount 
of a year'sirent 
againfl thelhenfF, 
who har> Ibid his 
tenant’s g,oods 
under an execu- 
tion. 


Greek and Others, Afllgneas of Southey a Bank, 
rupf, V. AysTiN. 

TV/FONEY had and received. Plea, the General 
Iffue. 

This was an aflion againfl: the hts IherifF of Surrey, 
to recover the fum of ^'’25., being the amount of a 
year’s rent due to the bankrupt from a tenant, whofe 
goods to a greater value ihe defendant had fold under 
a writ of fieri facias. And it was contended, that as 
under 8 Ann. c. 14. the IherifF ought to have paid the 
landlord u year’s rent before fatisfying the execution, 
the price of the goods in his hands became money had 
and received to the landlord’s ufe. 

Lord Ellenborough however held, after refer- 
ring to the ftatiite, that money had and received 
would not lie, and the proper remedy was a fpecial 
aflion on the cafe againft the IherifF for removing the 
goods from the premifes under the execution before 
the year’s rent was paid to the landlord. 

Plaintiff nonfuited, 

Garro’-jj and Marryat for the plaintiff. 

'Park and Lawes for the defendant. 

[Attornics, Oakley and Monney. ] 


Vide Rothereyv. Wood, ante the Conn that he may be paid 
24. by the flierifF what is due to him 

Inftead of bringing an a^ioo, out of the money levied. Hin^ 
however, the landlord may move chett v. Kimpfon, 2 Wilf. 140. 

Peaks! 
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Pearse V. Pemberthy and Others. Monday, 

July 20. 


was an aftlon againd the makers of a promif- 
fory note, “ payable ^X-Were^ Bruces and Co's." 
Being prefented there for payment when due> the 
anfwer was, “ Not fufficient effeds.” 


In an adlion 
againll the maker 
of a promiflbry 
note {jj)yable at « 
banking houfe, it 
is not necefl'jryto 
prove that he had 
notice of its dif- 


honour. 

The only point made for the defendants was, that 
they were entitled to notice of its dilhonour. The 
place where it was made payable being, according to 
recent decilions, a material part of the inftrftment ; it 
exadly refembled a bill of exchange, the bankers 
{landing in the place of the drawees. Had it been a 
bill of exchange the defendants were clearly entitled 
to notice ; for tHey had fome effedls in the hands of 
Were, Bruce, and Co . ; and there was the fame rea- 
fon for their receiving notice, although the form of 
the inftrument was dliferent. They might fuppofe 
that the bankers would pay the note, and they ought 
as early as pollible to have had the information that it 
would be neceffary for them to provide for it them- 
felves, and that their balance at the banking-houfe 
remained unappropriated. The necedlty of notice to 
the maker of a promilTory note of its diihonour, re- 
fults from the determination that his liability does not ' 
attach, till payment has been demanded at the place 
prhere it is exprelTed to be payable. -'But 


7 


Lord 
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i8t3. Lord Ellenbokough clearly held, that notice was 
unneceffaryj — and 


Femberthy 
and others. 


The. plaintiff had a verdict. 
Garrow and Laives for the plaintiff. 

Burrough and Campbell for the defendants. 

[Attornies, Pearce and Follett.'\ 


Vide Callaghan v:- Aylctt, x Campb. 549* Fenton v. Goundiy^ 
13 Eaft, 4J9. Saunderfon v. Bowes, 14 Eall, 500. 


Beveridge v. Burgis. 


To ezeufe the 
But giving of 
regular notice of 
the difhonour of 
B bill of exchange 
to the indorfer, 
it is not enough 
to fliew that the 
holder, being ig- 
norant of his reli* 
dence, made 
inquiries upon 
the fubjedi at the 
place where the 
hill waspayable. 


T his was an adion by the indorfee againff the 

n Kill <»v#'Koti<to 


indorfer of a bill of exchange. 


The plaintiff had given the defendant no notice of 
its dilhonour till feveral months after it became due ; 
the excufe alleged for this omillion was, that the 
plaintiff was ignorant of the defendant’s addrefs, which 
did not appear upon the bill. But the only evidence 
adduced to ihew that he had ufed any diligence to dif* 
cover this was, that he had made inquiries upon the 
fubjedt at a houfe in ihe Cld Baileyy where the bill 
was made payable by the acceptor. 


Lord Ellenbq^ough.— I gnorance of the indorfer’s 
refideuce may excufe the want of due nodee ; but the 
5 
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party mud fliew that he has tifed reafonable diligence 
to find it out. Has he done fo here i How fhould 
it be expeded that the r^equifite information fhould be 
obtained where the bill was payable ? Inquiries might 
have been made of the other perfons whofe names 
appeared upon the bill, and application might have 
been made to perfons of the fame name with the de- 
fendant, whofe addrelTes are fet down in the direc- 
tory. 

Pl^tifF nonfuited. 

• • 

Park and No/an for the plaintiff. 

Garrow and Selwyn for the defendant. 

[Attornics, Jojies and Smart, ] • 


yidt Bauman t. Jofeph;» i% Eail^ 433. 2 Campb. 461/ 


i8i2. 

Bevsmdqb 

V. 

BuaoiSe 


OXFORD 




OXFORD giRCUIT. 

SUMMER ASSIZES, 52 GEORGE III. 


1812. 



Saturday, 
July 18. 


An indiftmeut 
againft an accef- 
fary to a felony, 
ftating that the 
felony was com- 
mitted a perm 
fin to the Jurors 
unknown^ cannot 
be fupported if 
the principal 
felon was a uit- 
nefs before the 
grand jury. 


GLOCESTER. 


Coram Le Blanc, J. 


Rex V. Walker. 

'^HIS was an indidraent agcunfl the prifoner as ac- 
ceffary before the fa& to a larceny. The indift- 
ihent charged, that a certMti perfon to the jurors 
unknown., feloniouily Hole, took, and carried away fix 
bulhels of wheat of the goods and chattels of one 
y. Oliver, and that the prifoner incited, procured, 
and hired the laid perfon unknown to commit the faid 
felony. 

The grand jury had found the bill upon the evi- 
dence of Charles lies, who acknowledged that he had 
ftolen the wheat ; and it was now propofed to call him 
as a witnefs to eftablilh the gui't of the prifoner. But 
the .feds being opened by Taunton tor the profe- 
cutioD }— 


Le Bl^nc, J. 
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* 6 ^ 


Le Blanc, Interpofed, and direded an acquit- 
tal. He f^d, he confidered the indidment vrrong, in 
Hating that the wheat had been (tolen by a perfon un^ 
known ; and alked how the perfon who was the prin- 
cipal felon could be alleged to be unknown to the 
jurors, when they had him before them, and his name 
was written on the back of the bill i 


i8ia. 



So in an indidment for lar- the indidment laying the good* 
ceny, though the good* may be to be the property of perfon* 
laid to be the property of /ler- unknown, and tried upon- a new 
Jint unlno’wn, if the owner be one, for dealing the goods of 
really known, fuch an allegation the owner, by name. See 2 Eaft. 
is improper. In that cafe, the P. C. 651. 781. 
prifoner muft be difchargcd of * 


MONMOUTH. 


Coram I’homson, B. 


Rex V. John Baldwin. 


TueiUajr, 
July ai. 


^T^HIS was an indictment for receiving ftol^ goods, To fappott «■ 

- 1 . 1 *1 « f 1 • I*.-! averment in an 

knowing them to have been ftolen. The indio:* indiamentfor 
ment Hated, that the goods had been ftolen by jfaac 
Powell, and that he had been duly conviCted of tbK 
felony at the Great Sel&ons for the county of Brecon. 

• ^ ^ fuiiicient to gtv» 

in evidence the examined copy of a record (hewing that he was found guSty of the felony befiire a 
court of competent juriihiction, however informal the preccedioga may ai^pear, and however esnneoul 
the judgment on the felon. 


VOL. III. 
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i8is. 

Rex 


V. 

John' 

Baldwin. 


An examined copy of the record of Powell's 
convidlion was given in evidence, which concluded 
in the following manner: Good and lawful men 
** of the county aforefaid/ being chofen, charged, 
“ and fworn to inquire between our Sovereign 
** Lord the King and the faid Ifaac Powell, of the 
felony aforefaid, do upon their oath fay, that the 
“ faid Ifaac Powell is guilty of the felony v/hereof he 
Aands indicfed, and find the value of the fcveral 
“ goods and .chattels fo felonioufly flolen, taken, and 
carried away, to amount to the value of 40s. and 
the faid Ifaac Powell in mercy, &c.” 


Hughes, for the prifoner, objedled that this record 
w^s fo informal and abfurd, that it could not be con- 
lidered fufficient to fupport the averment that Powell 
had been duly convidted of the felony. From the jury 
having found the value of the goods, and the Court 
having adjudged the defendant to be amerced, it might 
as well be taken to be a record in a civil fuit. 


Thomson, B. — I never did before hear of a felon 
being “ in mercy.” But the judgment is not necef- 
fary, and may be rejedted. The convidlion, I con- 
ceive, is fufficient. In the common cafe, where the 
receiver is tried with the thief, tiiere is no judgment 
upon the thief before the verdidc againft the receiver. 
This record is full of errors j but an erroneous at. 
tainder of the prindpai is fufficient as againft the 
acceftary till reverfed. 

The prifoner was found guilty, 

Be‘van 
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Bevan and Moyfey for the profecution. 

Hughes for the prifoner. 


In Hyman’s cafe, Kingfton didiment agunll a receiver of 
aflizes i8oi, % £a(l. P.C.782. llolen goods, it is fufHcient to 
on a reference to the judges it Hate jhe conviffion (without the 
was determined, that in an in< of the principal feloua 


SHREWSBURY. 


Coram Le Blakc, J. 


Beck and others v. Evans and another. * 

A CTION againft the defendants as common car- 
riers, for negligence in the carriage of a calk of 
brandy from London to Shrewfbury. 


This calk, containing 143 gallons of brandy, was 
delivered to the defendants in London, and they were 
aware of its contents. It was booked in the ufual 
manner, nothing being paid upon it by way of infu> 
ranee. When the' defendants’ waggon in which it 
was conveyed got near Birmingham, the calk was ob« 
ferved to leak very much. The waggoner, however, 
never unpacked it till he reached Wellington, in 
T 2 Shfoplhire, 


1812. 

Rbx 

V. 

John 

Baldwin. 


A notice by car- 
riers that tliey 
will not be an- 
fwerable for any 
goods above the 
value of 5I. 
unlcls the value ' 
be declared, and 
a premium paid 
above the com- 
mon carriage, 
does not apply to 
goods, which 
from their bulk 
and appearance, 
mult be knosi-a 
to exceed the 
fpecified valut 



26$ 


OXFORD CIRCUIT. 


x8i2« 

, Beck 
and others, 
w. 

Evans and 
another. 


Shropfliire, — by which time a confiderable part of the 
brandy had run out. 

c 

The defence chiefly relied^ upon was, that a notice 
in the following form had been put up in the de« 
fendants’ waggon office : 

“ Public Notice. 

“ The proprietors of the London and Salop wag- 
“ gons give this public notice, that they will not be 
anfwerable for cafes, bank-notes, writings, jewels, 
“ plate, watches, lace, filk, hofe, wool, muffins, china, 
“ glafs, pdntings, or any other goods of what nature 
“ or kind foever, above the value of five pounds, if 
“ loft, ftolen, or damaged, unlefs a fpecial agreement 
is made, and an adequate premium paid, over and 
" above the common carriage ; fuch value to be fpe- 
cified and entered at the time of the delivery here, 
“ or to any of their offices er agents in the different 
parts of the kingdom. 

Meflrs. Barnett & Co. 

“ Proprietors.” 

As this notice was exprefsly extended to any goods 
ef what nature or kind foever^ the defendants* counfel 
contended it muft neceffarily apply to a cajk of brandy ; 
and as no fpecial agreement had been made, or pre- 
mium paid over and above the common carriage for 
that in queftion, according to a great number of de- 
cided cafes, the defendants could not be anfwerable for 
the d&mage it hadfuftained.— -But— 



369 

i8i3. 

Beck 
and others^ 

V. 

Evans and 
another. 


The plaintiff’ had a verdict ; and in the enfuing 
term the Court of K. B. refufed a rule to fhew caufe 
why there fhould not be a new trial, fully concurring 
in the opinion delivered by the Learned Judge at 
Nifi Prius. 

* 

Datmcey, AjjboUi and Puller, for the plaintiff. 

Jervis and Campbell for the defendant. 


Vide Clay v- Willan, I H. Bl. 39S. Izett v. Mountain! 
if.Eaft. 371. Nicholfon v. Willan, 5 Ball, 507. 


SUhfMER ASSIZES, 53 GEORGE III. 

Le Blanc, J. declared hirafelf of opinion, that 
the notice muff be confined to things of the fame de- 
fcription as cajh, bdnk-ribies, jewels, and watches, the 
value of which could not. well be difcovered unlefs de- 
clared by the owner ; but that where there were calks, 
the contents of which were known, fo that they muff 
evidently be above the value of the notice did not 
apply. 
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ADJOURNED SITTINGS BEFORE MICHAELMAS 
TERM, 53 GEO. III. 


Friday, Oa. 30. WaCKERBARTH V. MaSSON. 


Where, in a 
coTitratl for the 
fale of 

there is tlie fol- 
lowing term ; 

free on hoard 
z foreign ihip,” 
the ft Her is not 
bound to ddiv fl- 
it into tlie Iiands 
of the purcliafer, 
or to transfer it 
Into hi.s name in 
the h.>o]<« of the 
^v.irchoufe v.heic 
)t lie.s, hut only 
to put it on board 
a foreign fliin, 
which it ’is the 
duty of the pur- 
vhal'cr to name. 


^T^HIS was an aSion for not accepting or paying for 
fugars bought by the defendant from the plaintiff 
under the followinir contraft : 

o 

“ London, 17 Jan. 1812. 

“ Maffon, 

“ 13 o‘ of Mr. J. H. Wacherbarth, 
“ 05 Hds. Dble. Leaves, at 78/ Fi^e on board a 
“ foreign fliip. — Prompt 2 months-— a bill at 2 months 
“ with iiitereft.” 

At the time of the fale, thefe fugars were lying in a 
bonded warehoufe for exportation. On the aoth of 
March the defendant fent a letter to the plaintiff, re- 
quiring him to weigh off and deliver the fugars, and 
afterwards demanded an order to have them tranf- 
ferred into his name in the warehoufe-keeper’s books. 
The plaintiff refufed to do fo ; but offered to put the 
fugars on board any fhip the defendant fhould name. 
The defendant ftill inhfled upon having an order for 
the delivery of the fugars, and, being unable to procure 
this, intimated to the plaintiff that he entirely renounced 
the contraft. 


It appeared, that when fugars are fold for exporta- 
tion in this manner, the feller is entitled to a bounty, 

I ■' which 
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•which he receives when they are bonded. It is ufual 
for the purchafer to name a (hip, on board of which 
they are put by the feller ; but fometimes the pur- 
chafer, inftead of exporting them himfeif, widies to 
fell them again to another perfon ; aifU in that cafe, 
upon an order from the feller, they arc generally trans- 
ferred in the warehoule-kceper's books to the name of 
'the purchafer- 

Park for the defendant indfled, that the contract 
had been broken by the plaintiif ; he^ was bound to 
give an order for the delivery of the goods on the 2cth 
of March. The term of putting them free on boa.*d 
a (hip, was introduced for the benefit of the purchafer, 
who might therefore renounce it, and infiil upon the 
commodity being transferred to his name or ‘delivered 
into his own hands. 

Lord Eli,enborouoii. — The delivery for which 
the plaintiff undertook was — on board a (hip to .be 
named by the defendant. He was always ready to 
deliver the fugars in this manner, and he offered to 
do fo. But the defendant requires a t^tium quid. 
Indead of naming a fliip, he demanded to have the 
fugars weighed off and deliyered into his own hands, 
or transferred to his own name in the •w'arehoufe- 
keeper’s books. The feller might have been expofed 
to fome rifk, or might have loft fome advantage by 
agreeing to this, and he had a right to refufe, as it 
was not the mode of delivery for which he had ftipu- 
lated. The defendant is therefore liable for a breach 
pf the contraft in afterwards refuiing ‘ to accept and 
pay for the goods. 

T4 The 


a?! 

litiz. 

Wacker- 

BARTU 

T'. 
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xSxs. 

Wacker- 

JIARTJl 

V. 

Masson. 


Saturdaj, 

oa. 31. 

Policy on goods 
•• at and from . 
Gottenbd^g to 
any port of the 
Baltic, beginning 
the adventure 
from the loading 
thereof,** but 
declared to be in 
continuation of 
Other fpecihed 
policies. 7'here 
were on the fume 
goods *■ at (tnd 
from Norfolk m 
Virginia,” v^-hcre 
ill point of fac t 
tlte good& were 
loaded. — Hcid, 
that under thefe 
circumlt mces, it 
was no def-nce 
Co til# under- 
writers on the 
firft mentioned 
policy, that the 
goods were not 
loaded at Got* 
tenbuig. 


'The jury fully concurred in this conftruftion of the 
contrad;, and found a verdift for the plaintiff. 

Garrow, S. G. and^. Pollock for the plsuntiff. 

It * 

Park and Campbell for the defendant. 

[Attomies, Lang and Sherwood,"] 


In Wetherell v. Coape^ tried a few days afterwards i'l C. P, Lord 
C. J. Mansfield and a Special Jury put exadlly the fame conftruAion 
upon a fimilar contradt. 


Bell and Others <v. Hobson. 

•^HIS was an aftion* on a policy of infurance on goods 
by the Georgia Planter, “ at and from Gottenburg 
to any port or poits in the Baltic," declared to be 
“ in continuation of five policies, one for j£’i,5oo, 
dated r6 March 1810; one for ^1,600. dated 30 
March 1810 ; one for £€’2,300. dated 1 1 April iZ\o j 
one for sP^oo. dated 2 18095 and one for 

^1,200. dated i'^Fcbruary 1810.” 


Thefe five policies were all “ at and from Norfolk 
in Virginia taa port in the Baltic.'* In the policy on 
wliich the aftion was brought it was fiated that the 
adventure on the goods was to begin from the loading 
thereof aboard the faid Jhip. 

«r 

'I'he goods infured in faft were loaded at Norfolk in 
Virginia, and when the Ihip touched at Gottenburg no 
part of them was unloaded there. 


Garrow 
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GarreWf S. G. for the defendant contended, on the 
authority of S^iUa v. Woodman^ 2 3 aa«/. 416, and 
Homeyer v. Lujhingfoni 15 Eajiy 46. that the policy 
never attached, as the goods had not been loaded at 
the port where the riik commenced. The reference 
here to the other policies could make no difference, 
for in Spitta v. Woodman it was found as a fa£t, that 
the underwriters knew the goods had been loaded in 
the port of London. 

Lord ELL£MBOR.ouGH.-~It was with fome diiEculty 
I could be brought to concur in the authority of Spitia 
V. Woodman. I was Itrongly inclined to think, the 
intention of the parties might well be taken to be, 
merely, that the goods Ihould be in a loaded Jlate at 
the port where the rifk commenced, without neceflarily 
being taken on board there. In this cafe, however, 
I am clearly of opinion, that the words of reference to 
the other policies completely remove the objefiion. 
The eifed is the fame as if the terms of thefe policies 
had been introduced into that on which the action is 
brought. Verba relata incjfe •uidentur. Here it is not 
merely that the underwriters privately knew the real 
hillory of the voyage ; but they are informed of it, 
or are fumilhed with the means of information, upon 
the face of the policy which they fubferibed. How 
can they now fay, we expeded the cargo to be loaded 
at Gottenburg, when they were guilty of great negli* 
gence if they did not know that it was loaded at Nor- 
folk in Virginia ? 1 much wiih, that to prevept thefe 

difputes, the words ** wherefoever loaded,” were 
introduced intp the printed form of the policy of 
infurance, 

Verdia fpr plaintiff. 


• . 
1812. 
Bell 

and othert, 

V. 

Hqqsov. 



* 7 + 


i8|2. 

£bi,l 
and others 

V, 

Hob SOX. 
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Parkf Marryat, and J. Warren for the plaintiffe.’ 
Garrow, S. G. and Scarlett for the defendant. 

^ e 

» 

[Attornics, U'adejoti and Grtf/y.] 


Saturday, 

Oa.31. 


Idle and Others v. Tiiorkton and Other'?. 


ContraA in Lon- 
don for the Tale 
of tallow from a 
particular Ihip, 
on arrival — to be 
taken from the 
king's landing 
fcale — if it fliould 
ncit arrive on or 
before a given 
day, the bargain 
to be void : 

I'hc Ihip was 
nvrerked off the 
coaft of Scotland; 
but the cargo 
was faved, and 
might have been 
forwarded to the 
port of l.ondon 
by the given 
day : The ven- 
dors refold the 
tallow in S(ot- 
*land : I'he pur- 
chafers did nut 
offer them any 
indemnity if 
they would bring 
the tallow to 
London. — Held, 
that under thefe 
circumilaneds, 
the vendors were 
not anfwerable 
for the non- 
delivery of the 
tallow. 


^JpHIS was an*action of ajfumpjit for a breach of the 
following contraft : 

“ London. 27th Sept. 181 1. 

“ Bought for MelTrs. Chriftopher Idle, Brother, 
“ and Co. of Meffrs. Stephen Thornton, Brothers, 
“ and Co. aoo calks firft fort yellow candle tallow, 
“ at 68/ per c\vt. on arrival. If it Ihould not arrive 
“on or before the 31ft Dec. next, the bargain to be 
“ 'void. To be taken from the king’s landing fcale 
“ with cuftomary allowances, and the amount to be 
“ paid in calh in 1 4 days from hnifliing the delivery, 
“ on deduding 24 per cent, difeount. Ex Catherina, 
“ Evers.” 

The firft count of the declaration alleged, that the 
tallow did arrive in a port of Great Britain before the 
31ft Dec. but that the defendants refufedto deliver it. 
The fecond count ftated, that the tallow having been 
Ihipped on board the Catherina for the port of London, 
arrived at a certain place in Scotland on the 4th of 
November, and might have been conveyed froiji 
thence to the faid port of London, and have arrived 
there before the 31ft December, but that the defen- 
dants 
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dants prevented the tallow from fo arriving, and 
refufed to deliver it to the plaintiffs, 

Jn point of facl, the Cathetiua with the tallow on 
board was wrecked off Mentrofe on the 4th of Ndvem- 
ber 1811# The greater part .of the tallow was faved ; 
and it might have been forwarded to London before 
the 3 iff of December. The defendants did hot order 
it to be fo forwarded, but afterwards fold it to a mer- 
chant in Leith. The plaintiffs, however, on hearing 
of the accident, did not offer any indemnity to the 
defendants if the tallow ffiould be brought to London 
to be delivered in purfuance of the contradf. 

Lord Ellenbo ROUGH. — I fee no ^ proof, of any 
breach of this contract. On arrival muff mean— on 
arrival in the port of London ; and if the tallow did 
not arrive there on or before the 3 iff of December, 
the bargain was to be void. It never did arrive there. 
Without any default of the defendants, the ffiip was 
wrecked off the coaff of Scotland by the fury of the 
elements. How then is the bargain to be inforced ? 
Had the defendants prevented the Catherina from 
arriving in the port of London till 'after the 3 iff of 
December, to be fare they would have been liable. 
Nothing of this fort is imputed to them. It is only 
faid they were bound to forward the tallow gathered 
from the wreck. Without an indemnity I am clearly 
of opinion they were not } and if an indemnity had 
been offered, the remedy againff them- would* perhaps 
have been rather equitable than legal. Suppofe the 
fliip had been caff away on the coaff of Ireland, or on 
fome more diffant Ihore, if this action be well founded, 

the 


iftts. 

Idle and 
others 

V, 

Tiiorntos 
and others. 
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J76 

x8ii. 

Idlb and 
others 

V. 

Thornton 
a^d others. 


Moadaf, 

Nov. 2. 

Exposed pro- 
fhs may be in- 
fured by an 
open p(^cy. 


the defendants would ftill have been bound to forward 
the tallow to the port of London^ at whatever hazard 
or expence. In conilruing fuch a contrad, I mult 
conhder that it was' the intention of the .parties it 
Ihould be void, unlels the commodity in the ordinary 
courfe of trade and navigation arrived at the port of 
deftination by the appointed day. Numberlefs difputes 
would otherwife arife as to the refpedivc obligations 
both of vendors and purchafers. 

The plaintiffs were nonfuited, and in the enfuing 
Term the Court of K. B. refufed a rule to Ihew caufe 
why the nonfuit Ihould not be fet alide. 

Garrowy S. G. and Marryatt for the plainti^. 

Park and Scarlett for the defendants. 

[ Attomies, Lamb and Devon. ] 


Vide Boyd v, Siffkin, a Campb. 326. 


Etre akd another V. Gxover. 

'T'HIS was an a£l!on on an open policy at and from 
Riga to Hull, ** on profit.” 

m 

The plaintiffs proved that a quantity of hemp was 
Slipped on their account at Riga, in the veffel men* 
tipnedin the policy, for Hull,— wUeb, if it had arrived 

there. 
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there, would have yielded them a profit of <£1,000. 
but that the Ihip and cargo were loft in the courfe of 
the voyage. Barclay v. Cou/ins, 2 Eq/l. 544. was re* 
lied upon, to fhew that under tbefe circumftances the 
plaintiffs were entitled to* a verdid. ; 



Garrow, S. G. for the defendant obferved, that it 
was a valued policy in Barclay v. Cettfins, but that no 
cafe had determined that an open policy on profits is 
lawful. This could be confidered nothing but a gam- 
bling tranfaflion. Had the niarket fallen, then there 
would have been no intereft, and all the premium muft 
have been returned. A valued policy afcertains the 
intereft ; but an open policy, like this, leaves every 
thing uncertain. 


Lord Ellenborouoh. — In a valued policy on 
goods, the expefted profit may be included, the af* 
fured not being reftriftcd in the valuation to the in- 
voice price. This in effeft is an infurance.on profit; 
and what may be infured jointly with foniething elfe; 
may be infured by a feparate policy. The circUm- 
ftance of the policy in this cafe being open, does not 
feem to me to make any further difference, than to 
throw upon the aflured the burthen of fhewing the 
amount of the profit they would have made had tl^e 
goods arrived. Cerium eft quod cerium reddi poteft. 
The plaintiffs have diftindly proved that they had a 
cargo on board the fhip, which, had it arrived, would 
have yielded them a profit of jii ,000. They have 
therefore been damnified to that amount beyond the 
prime coft of the goods ; and there feems no reafon 
why they ihould not be indemnified for this lofs by a 

policy 
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181s. 

Eyre and 
another 

V. 

Glover. 


policy of infurance. WhetheP any profit vras to arife 
did, to a certain degree, depend upon the (late of the 
market ; but there was . no more gambling in this 
than in any other mercantile tranfaflion ; and when it 
is once known that a profit would arife upon the 
goods if they arrived, the infurance (which otherwife 
would not attach for want of interefi) becomes (Iridlly 
a contra€l of indemnity. 

Verdi£l for the plaintififs. 


Fark and Scarlett for, the plaintiffs. 

GarroWf S. G. and Richardfoti for the defendants. 

[Attomteff, Sojer and i?corc?on.] 


Vide Grant v, Parkinfon, Park^ 354. 6th cd. Knox v. Wood, 
I Campb. 543. 



CASES 


ARGUED AND DECIDED AT 

NISI PRIUS 

IN K. B. 

At the Sittings after Michaelmas Ternf, 

53 George III. 

SECOND SITTINGS IN TERM AT GUILDHALL. 


PiRiE and another, Aflignees of Hamilton a Bank* 
rupt V. Mennett. 


i8i2. 

t. - ^ ^ 

.Snturdiiy, 
Nov. ai. 


^HIS was an action to recover the fum of ^123. 5/. 

for premiums due upon certain policies of infu- 
rance, effedled by the defendant as an infurance-broker, 
and underwritten by the bankrupt. - 


In an a^ion by 
the aflignees of 
a bankrupt, it is 
not fuIRcient 
proof of a ret*off^ 
that the comntiif- 
lioners permit* 


The defence was, that loifes had happened upon 
thefe policies bMj^ the bankruptcy to a larger amount 
than the premiums, and that the defendant having 
had a del credere commiilion, he had a right to fet 
off thefe lofies in the prefent adion. 


ted the defend- 
ant to prove the 
debt propofed to 
be fet off under 
the commiflion. 


• The only evidence tendered to prove the fet-off was, 
that the commiflioners had permitted the defendant to 

prove 
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t9o 


iSis. 


PiRiE and 
another^ Af- 
figneed of 

a Bankzaipt 


V. 

Mexnett. 


prove upon Hamilton’s eftate the fum of as 

the amount of the loiTes upon the policies in queftion. 

• 

Scarlett., for the d^endant, contended that this was 
fufficient under 5 Geo. 2. c. 30. f. 28. which ena^. 
That where it lhall appear to the faid commiifioners, 
or the major part of them, that there had been 
mutual credit given by the bankrupt and any other 
** perfon, or mutual debts between the bankrupt and 
“ any other perfon, at any time before fuch perfon 
“ became bankrupt, the faid commillioners, or the 
“ major part of them, or the allignees of fuch bank- 
“ rupt's eftate, lhall ftate the account between them, 
“ and one debt may be fet againft another ; and what 
** {hall appear to be due on either fide on the balance 
** of fuch account, and on fetting fuch debts againft 
** one another, and no more, fliall be claimed or paid 
on either fide refpeflively.” Here the commif- 
fiqners had ftaled the account between the bankrupt’s 
eftate and the defendant, and had adjudged that the 
latter had a right to claim from the former the fum of 
^^285. The plaintiffs could therefore only recover 
what appears to be due on the balance of fuch ac> 
count, and on fetting fuch debts againft one another. 
But the balance being in favour of the defendant, the 
plaintiffs muft be non-fuited. 


Lord Ellekborouoh.— I cannot receive the proof 
of the debt as fufficient evidence of the Ioffes. When 
the commillioners permitted the defendant to prove, 
they can neither be confidered as having done a bind* 
ihg judicial ad, nor as having reprefented the affignees, 
and thus aflented to the defendant’s demand. If it 

9 


can 
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can be fhewn that the aflignees acknowledged that the 
proof was juft, it would then be fufEcient evidence 
againlt them. 

. Verdid for the plaintiffs* 
Garrowt S. G. and Abbott for the plaintiffs. 


1812. 


Puns and 


another, Af. 

figneesof 

Hamiltqit 


a Bankrupt 

'v. 


Mennett. 


Scarlett for the defendant. 


[Attoruie.v, IVild and Bhint.'] 


d?-lRST SITTINGS AFTER TERM AT 
WESTMINSTER. 


CoLI,OTT AND OTHERS V. HaIGH. Alondry, 

Nov. 30. 

was anaftion on a bill of exchange, drawn by Tiiedrawerofan 
the defendant upon J. Duftotit accepted by him> 
and indorfed to the plaintiffs. • chaiged by time 

* being given to 

the acceptor. 

It appeared that when the bill became due, the 
plaintiffs gave time for fonie weeks to Dufton^ upon his 
lodging fome fecurity in their hands, which did not 
turn out to be available ; but it was likewife proved 
that Dufton had accepted the bill merely for the de- 
fendant’s accommodation, without any confideration 
whatfoever. 

VoL. III. Id Lord 
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CoLLOTT Lord Ellenborough ruled, that under thefe cir- 
curnftances the defendant was not difeharged by the 
Haigh. time given to the acceptor.' The drawer of an ac- 
commodation bill muft be confidered as the principal 
debtor, and the acceptor only in the light of a furety. 
The reafon why notice of the diflionour of a bill muft 
in general be given to the drawer is, that he may re- 
coup himfelf by withdrawing his effeftsfrom the hands 
of the acceptor ; and he is difeharged by time being 
given to the acceptor without his confent, becaufe his 
remedy over againft the acceptor may thus be mate- 
rially affedled. But where the bill is accepted merely 
for the accommodation of the drawer, he has no 
efteds to withdraw, and no remedy to purfue when 
compelled to pay. He therefore fuffers no injury 
either by want of notice, or by time being given to the 
acceptor ; and in an aftion on the bill he cannot 
defend himfelf upon either of thefe grounds. 

Verdi ft for the plaintiff. 

Park and Bolland for the plaintift'. 

Garrozv, S. G. for the defendant. 

£Attornie&, J^arhnv anJ Strattnn.'\ 

P/VArLtSXton V. Peal, 2 Campb. 185. 


Currie 
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Currie v. Child, Pritchard, and Brown. 


/^CTION againft the defendants, as makers of a 
promiflbry note. Child pleaded his bankruptcy, 
and the two others the general iffue. — The note being 
proved, — 


Jervis, for the defendants, put in ChiU*s certificate 
allowed by the Lord ChancelloK ; and propofed that a 
verdift in his favour Ihould be recorded, and that he 
Ihould then be called as a witnefs for the other two, 
to prove that the note had been altered in a material 
part after it was negotiated.— -But— 

Lord Ellenborough refufed to permit this courfe 
to be purfued, and the jury found a verdift for the 
plaintifif againfl: Pritchard and Brown, and in favour 
of the defendant Child at the fame time (a). 


In this cafe the note was attefted by a perfon who 
has fince become infane ; and on proof of his infanity. 
Lord Ellenborough held, that evidence of his 
hand-writing was fufficient to prove the making of the 
note (b). 

Park and Rcune for the Plaintiff. 

Jervis and Tindal for the Defendants. 

[Attoniics, Jiigg and Goedchild,'] • 


{d) Chapman 11. Graves, 2 Campb, 333* n. 

{b) Fide Adams *0. Ker, 1 Bof. & Pul. 360. CuiilifFe 
V, 2 Eaft 183. 

U a Ward 


*83 


Wediiefday, 
Dec. a. 

Where, in an 
a<flion againd 
two defendants, 
one pleads his 
bankrujjtcy, «nd 
the other^the 
general ifliie, the 
former, cannot, 
on proof of his 
certificate, be 
made a witnefs 
f jr the latter. 


Where an at- 
ttding witneis 
becomes infane, 
the indrumenc 
may be proved 
by evidence of 
his hand-writing. 



284 


CASES AT NISI PRIUS, 


Thurfday, 
Dec. 3. 


Where a ftatutc 
points out the 
panicular man- 
ner in which a 
canal company 
lhall fell and 
convey lands, 
and ena£ts that 
every fuch I'alc 
and conveyance 
^ llinll be valid and 
effectual to all 
iiiients and pur- 
pofes, this does 
not cun* any 
dcfc£t 111 the 
title to lands fo 
fold and convey- 
ed by the com- 
pany. 


"Ward v. Scott. 

^^niS was an action for money had and received 
againit an auttioneer, to recover the fum of i£'cj8. 
being the amount of a depoht paid him by the plaintiff 
on the pui chafe of a piece of land near Paddington, 
from the Grand Junction Canal Company. 

The abftrafl: handed over to the plaintiff began only 
in the year 1 800, with a conveyance of the premifes 
to the Grand JunQion Canal Company, encumbered 
by a mortgage for ±'$00 . ; and it was allowed that as 
between two individuals, the title would have been de- 
fective. But it was contended, that this was cured by 
the afts for eltablifliing and regulating the Grand 
Junftion Canal Company. Star. 33 Geo. 3. c. 80. au- 
thorizes the Company to buy land for the making ol 
the canal, and to refell fuch parts as are not ufed for 
that purpofe, and declares that “ fuch fales, convey- 
ances, and afl'urances, fliall be valid and cffedual in 
law, to all intents and purpofes whatfoever, any law, 
ftatute, iifage, or cuftom to the contrary in anywife 
notwithdanding.” ^nJ flat. 34 Geo. 3. c. 24. after 
pi eferibing the mode in which the company lhall fell 
and convt y to a purchafer, enafts, that every fuch 
fale and conveyance lhall be valid and effetfual. 

Garrow, S,G. for the defendant infiffed, that as the 
piece of land in quellion had been bought and fold by 
the Grand J auction Canal Company, according to the 

provifions 
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provifions of thefe nfls,' the fale was valid and ejjedual, 

and the title could not be objected to. Wahd 

•V. • 

Parkj contra^ obferved, that according to this doc- Scott, 
trine, all the defcfV've* or wrongful titles in England 
might be comple^^ely cured by being drawn through 
the Grand Junction Canal. 

Lord Ellenborough. — I muft fuppofe that the 
words in the ftatutes lelied upon refer only to the 
mode in which the conveyances ar.e made, without 
having any operation upon the title to the fubjedt-mat- 
ter conveyed. A contrary conftr ^clion would be 
alarming to every landholder in the kingdom. 

The plaintiff had aVerdId. 

Parky Topping^ and Nolan for the plaintiff. 

Garrowy S. G. and Fell for the defendant* 

[Auornics, and Suk.'] 


JoNiiS v. Edney. 


Friday, Dec. 4. 


\/T ONEY had and received, to recover back the conditions 
luin or 105. paid as a depont upon the purchafe leafe of a public 
of the leafe of a public houfe called the General SSUdw' 
Abercromsie. 

* houfe: the it^afe 

cont lined a covenant that the Icffce and his afligns fhoulil take their beer from a particular 
brewer: this Icdfc was all read over by the tudtioneer at the tiiii.: of the , who faid mi-aWcnly 
shat it was a free public honfcy anti that the covenanic about the beet* !*ad been decided to he bad •— 
Held^ that a purchafer who heard the leafe read over, v -ts ikk bound uiidcr thefe circutnfUttCCi tp 
complete the purchafe, but waj« entitled 10 recover back the depoht. 


uj. 


la 
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iSiz. In the conditions of fale this was defcribed as 
^ houfe*' that is to fay, that the tenant 
* was not bound by the terms of the leafe to take his 
Edney. beer from any particular brewer. The leafe in faft 
contained a provifo, that the leiTee and his alHgns 
Ihould take all their beer from the brewery of Elliott 
£9* Co. or pay a very high advanced rent. At the fale 
the auftioneer read over the whole leafe in the hearing 
of the bidders. When he came to the claufe about 
taking the beer, he was afked. How the houfe could 
be called " a .free public houfe ?” He anfwered, 
** That claufe has been done away with. There has 
been a trial upon it before Lord Elienborough («), 

who 


(a) The cafe alluded to, was 
Cooper V. Tivibill, tried before 
Lord Ellenborough at the 
Weftminfter Sittings after Tri- 
nity Term 1808. 

Replevin for taking the plain- 
tiff ^8 goods in the General Aber^ 
cromhie public houfe. Avowry 
for arreai's of an advanced rent, 
on account of the plaintiiff not 
having purchafed the beer fold 
in his houfe from Mejfts. Elliott 
and Call. Flea in bar, that 
Mejfrt, Elliott ^ Call delivered 
to the plaintiff bad, naufeous, 
and unwholefome beer, to be 
fold by him in his public houfe, 
by reafon whereof he loft divers 
cuftomers ; that he required 
Mejfrs. Elliott Call to take 
back the bad beer and fend him 


fome which was good, but they 
refufed to do fo ; and thereupon, 
and not before, for the neceffary 
fupply of his cuftomers, he pur- 
cliafed beer from other perfons. 
Replication, de injuria fua propria 
ahfque tali caufd. 

Lord Ellenborough faid, 
in fummoning up to the jury, 

I hope this is the laft time I 
/hall fee fuch a provifion in any 
leafe ; for it is too much that 
any man fhould by his own a6t, 
without the intervention of a 
court, be enabled to proceed ii^ 
a fummary way, and to diftrain 
graifi manu for that which is a 
penal. y. The whole of thefe 
leafes by which people of the 
defeription of the plaintiff are 
prevented from having the 
suticle 
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** who has decided it to be bad. I warrant it aa a free 

public houfe, and fell it as fuch.’’ The plaintiff 
was the higheft bidder, and paid 1 00 guineas depofit ; 
but finding that the clavfTe might flill be enforced, he 
refufed to complete the purchafe, and infifted on being 
paid back the depofit. 

Garrow, S. G., for the defendant, contended, that 
the adion could not be maintained, as the plaintiff 
heard the whole leafe read over, and could neither 
complain of concealment nor deception. He had aii 
opportunity of judging for himfelf refpcfting the ope- 
ration of the objeftionable claufe, or of taking the 
opinion of his profeflional advifer. The auftioneer was 
certainly miflaken as to the effect of Lord Ellenbo- 
rough’s decifion in the cafe of Cooper v. Twibill, but 
in giving an opinion upon that fubjeO: he could not 
be confidered as afVing in his capacity of auctioneer, 
and his miflake could not vitiate the fale. 


x8i2. 



article they deal in from thofe 
who will ferve them beft, are 
extremely injurious to the pub- 
lic interell and welfare. How- 
ever, no man is bound to make 
himfelf a facrilicc to fiich a 
covenant as tliis. On the con- 
trary, it is liis duty in refpeft 
to the public health, to refift it. 
If the plaintiff had gone on fel- 
ling beer of a bad quality, with 
notice to him that it was fo, and 
any material injury had been 
produced to any of his majefty's 

V 


fubje£ls by drinking it, he would 
clearly have been liable to all the 
confequences of a criminal pro* 
fecution for felling beer of fo 
noxious a quality. It was there, 
fore no more than w hat was due 
to himfelf, for his o wn indemni- 
lication, that he fhould apply for 
beer elfewhere, if he was ill 
ferved by his own landlord. 

The plaintiff had a verdid;. 

Vide Holcombe y. Hewfon, 
2 Campb. 391. 

4 Lo4 
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- _j Lord Ellenborough. — In the conditions of fale 
Jones this is Hated to be “ a free public houfe.” Had the 
^£T. afterwards verbajly contradi£ted this, I 

Ihould have paid very* little attention to what he faid 
from his pulpit. Men cannot tell what contradls they 
enter into, if the written' conditions of fale are to be 
controuled by the babble of the audlion room. But 
here the auftioneer at the time of the fale declared that 
he warranted and fold this as a free public houfe. 
Under thefe circumftances a bidder was not bound to 
attend to the claufes of the leafe or to conlider their 
legal operation (b). 

Verdifl for the plaintiff. 

Parky Toppings and E. Lawes, for the plaintiff. 

Garrvw and Lawes for the defendant. 


[Attornies, CaJIle and Wiltpiire^ 


Vide Gunnis v, Erhart, i H. BI. 289. 


Moiid»3r, Price v . Littlewood. 

Dec. 7. 

In an «<iion for ^HIS WRs an aftion on the cafe for dillurbing the 
rajOTment plaintiff’s cnjoymcnt of a pew or gallery in the 
«f a pew claimed -ijurch of Hendoti, which he claimed in right of a 

in right of a • 1 1 i.- • i. '/L 

mefluage, an old houfc occupicd by him 111 that pdnlhs 

wSy' book* (igncd by the churchwardens ftating that the pew had been repaired by the then owner 
of the Thefliiage, (under whom plaintilf claimO in wnfideration.of his ufing it, is admiffiblc evidence 
to prove plaintiff’s right to the pew# 


The 
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The plaintiff deduced his title to this houfe from 
5 /r William Rawlinfon., to whom it belonged in the 
year 1691, and offered in evidence an entry in the 
veftry-book, dated 8th 0£tober*in that year, figned 
by the then churchwarllens, dating that the parilh 
church had been new leaded and repaired at the coft$ 
and charges of the pari(h, except the aides over the 
two galleries, the one belonging to Sir William Raw- 
linfon, and the other to John Nichoils E/quirOy which 
were leaded and repaired at the cods and charges of 
the faid Sir Wtlliafti Rawlinfon and John Nichollsy iit 
confideration of their udng the faid galleries. 



V. 

Little- 

wood. 


Garrow, S. G. contended that this entry could not 
be evidence againd the defendant. 

Lord Ellekborough. — I think the entry is evi- 
dence in fupport of the plaintiff’s claim. It (hews 
the reputation of the parilh upon the right ; and, be« 
lldes, it is made by the churchwardens upon a fub]e£t 
w’ithin the fcope of their official authority. 

The plaintiff proved, that as far back as could be 
traced, the pew had been ufed by the occupiers of the 
houfe in quedion, and the jury found a verdid in his 
favour. I 

Topping, Marryat, and F, Pollock, for the plaintiff. 

Carrow, S, G. and Abbott, for the defendant. 

[Attornies, Pitches and Neeld.'\ 


Vide Stocks v. Booths i T.R. 428. Criifith Matthews^ 
5 T. R. 296. 
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ADJOURNEIX SITTINGS IN LONDON. 

Friday, Dec. II. DiCKMAN V. BeNSON. 

stat. * Geo. i. ^pHIS was an action for wages earned by the plain* 
articlea to be en- tiff as a feaman on board an American (hip, ia a 
twwn the mir- voyagc from London to St. Peterfburgh and back. 

ten of thips and ‘ ** 

the mariners, rrt -i-i 

and providing In the courfe of the trial it became material to de- 
iiera <hlu"i”t termine, whether flat. 2 Geo. 2. c. 36. which requires 
tm 'wag« *from articles to be entered into between the mailers of Ihips 
the articles"* mariners in all foreign voyages, and provides, 

does not apply that the mariners (hall not fail in any fuit for the re* 
fcitiftfeatnan covery of wages for want of the produdlion of thefe 
rforeiKn”(hl’p"lf articles, applies to the cafe of a Britilh feaman enter* 
a Britilh port. Jug on board a foreign Ihip in a Britilh port. 

Lord Eelenborouoh, after referring to the fta- 
tute, faid, he was of opinion, both from its language 
and its policy, that it was conlined to voyages on 
board of Britilh Ihips, and that its provilions did npt 
apply to a calc like the prefent. * 

The plaintilF had a verdid. 

Lawes and E. Lawes for the plaintiff. 

CarroWi S. G. for the defendant. ' 

[Attonues, Thtokfiw aud 

Simpson 
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Simpson and A^roTHEft v. Swan. 


'jpHIS was an aftion for money had and received to 
recover the fum of £210. 


The defendant, a leather nianufadturer at Edin- 
biJ^h, employed the plaintiffs as his fadfurs in Lon> 
don, to difpofe of goods which he configned to them. 
Their courfe was, to fell thefe goods for a commiflion 
of two and a half per cent. When they (land del cre- 
dere, they have a commiflion of four or five per cent. 
Having fold the defendant’s goods, they ufually took 
bills of e.\'change at four months from the pufehafers. 
They then remitted to the defendant their own pro- 
mi (To ry notes for the net proceeds, falling due a day 
O! two later than the bills of exchange. They never 
in formed the defendant who the purchafers were, or 
that any fecurities were taken from them. The parcel 
of goods in quefiion were received by the plaintiffs 
on die 8th of Odlober, and on the 12th of December 
fold for ^£*218. to one Beckwith, whp then accepted 
a bil' for t|^e amount, payable to the plaintiffs at four 
months after date. On the following day the plain- 
tiff fent the defendant an account fales, merely men- 
tioning the price for which the goods were fold, and 
the dedu6lion for commiflion and charges, and in- 
clofed their promiffory note for the net proceeds, .which 
came to £i,io. On the 9th of March following 
Beckwith (lopped payment, and then, for the firll 
the plaintiffs informed the defendant that he was 

the 


Friday, Dec. xt. 


Where a faAor 
upon fellitig 
goods takes a 
Iccurity payable 
to iiimfelf from 
the purchaler, 
and gives his own 
fecurity to the 
principal for the 
net proceeds, 
without difclof- 
ing the name of 
the purchafer; 
if the latter be- 
comes iiifolvent 
before paying hii 
fecurity, the 
faftor cannot 
compel the prin- 
cipal to refund 
the mondy re- 
ceived by him as 
the price of the 
goods. 

Money had and 
received 'will 
not lie where 
the plaintiff upon 
the fame traiif- 
a^iion would be 
liable to a crois 
action to recover 
damages to an 
equal amonnt. 
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1812. 

Simpson 
and another 

V. 

Swan. 


the purchafcr of the goods, and that the defendant 
muft confider him as his debtor. 'They likewife re- 
quefted that the defendant would return their promif- 
fory note cancelled/ or remit them money to take it 
up. The defendant had hegoriated the note, and 
when it became due it was paid by the plaintiffs out of 
. their own funds. They now attempted to prove that 
this tranfaftion was condufted according to the gene- 
ral ufage of the leather trade, and that according to 
that ufage, where the purchafer fails after giving a* ill 
of exchange for the prce of the goods, the lols falls 
upon the principal, although he has previoully ob- 
tained a fecuriry fr im the faflor for the amount. But 
it turned out that the ufage is various with regard to 
the mode of felling, and the only inftances ellabKflied 
of the principal refunding upon the failure of the 
purchafer were, where the factor had granted accept- 
ances upon the goods before the fale. The witneffei' 
likewife Rated, that Beckwith was generally confidered 
to be in infolvent cir'-umRances at the time the goods 
in queRion were fold to him. 


Lord Eelenborough. — If there had been an uni- 
verfal ufage of trade, that under thefe circumRances 
the principal muR refund to the faftor aud fubmit to 
the lofs, it would have marked the contraft between 
thefe parties. But the ufage altogether fails, and we 
arc left to the reufon of the thing. If the prin- 
cipal draws before the falc, it is very reafonable that 
he fliould repay the money when the confideration fails 
on which the fadtor granted the acceptance. 1 here 
the principal is deprived of no information, and is 
led into no error. But where, after the fale the fac- 

7 
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tor, without mentioning to whom he has fold, or what 

Security he has taken, remits a bill of exchange or ''“Simpso^ 
promiflbry note for the* net proceeds, this naturally and another' 
feems to c )le the. tranfadion, and completely lulls Swax. 
the fufpicion of the principal. He has no means of 
reforting to the purchafer, or of exercifing his judg- 
ment as to the proper mode of fecuring payment. 

He has the bell ground to fuppofe that the fador has 
actually been paid, or is contented to take upon him- 
felf the refponfibility of the purchafer. If this tranf- 
action oan be unravelled, ev£ry man* who receives a 
bill for his balance may be culled upon at any diftance 
of time to refund. But vvhe,n a uiil is given in this 
way, it mull operate as a fir.al I'cttlement between the 
parties. — There is Hill another objection to'the plain- 
tiflfs recovery. This is an adion for money had 
and received, which is an equitable aftion, and it 
ought not to fuccetd, unlefs the plaintiff’s claim be 
founded in equity and good confcience. But it would 
be unjull and ursconlcicnlious to throw this lofs upon 
the defendant, if it arolo from the negligence or mif- 
condud of the plaintiffs t hcmfclves ; a.. J " e have had it 
proved that ikek-u/ith, to wiioni thefc goods were fold, 
was notorioullv in infolveht circumftunees at the time 
of the fale. Upon that evidence, the plaintiffs would 
be liable to an adion for felling the goods to him ; and 
on that ground l.kewife, they cannot be permitted lo 
recover back the moiiev they paid upon their promif- 
foiy I'ote, which they might be compelled to repay ia^ 
the lliupe of damages. 

• Plaintiffs nonfuited. 


Garrow, 



m 
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iBx2. 



* Simpson 
another 


V, 

Swan. 


SaturdAy, 

Dec. It. 

An a6lion for 
defamation can- 
not be maintain- 
ed againft a man 
whofe property 
has been flolen, 
and who upon 
reafonablc 
grounds of fuf- 
picion charges 
ail innocent per- 
Ibn with hav- 
ing ftolen it. 


Garnw, S. G. Topping, and Efpinajfe, for the 
pisuntiffs. 

t 

Park, Scarlett, Mid Adanty, for ^he defendant. 


[Attornies, Humphreys and Frqfer.'] 


Edgar V. Bumpftead, i Campb.]4ix« Jaxncfon v. Swain- 
foii) 2 Campb. 546. n. 


Fowler and Wipe v. Homer. 

was an a£lion for de&mation. Plea, tie 
general ijfue. 

The defendant is a haberdafiier. On a Saturday 
evening, while he was abfent, Mrs. Fowler came into 
his ihop and bought fome goods. Soon after fhe was 
gone, his fliopman milTed a roll of ribband, and mif- 
takenly fuppofed that ihe had ftolen it, but did not 
then purfue her. On the following Monday, as Ihe 
was again palling the Ihop, the Ihopman pointed her 
out to the defendant as the perfon who had ftolen the 
ribband. The defendant brought her into the Ihop, 
and accufed her of the robbery, which Ihe pofitively 
denied. He then carried her into an adjoining room, 
and fent for her father, to whora he repeated the ac- 
culation; After a good deal of altercation, Ibe was.. 
allowed to go home, and there the matter refted. 

10 Lord 
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Lord Ellenborofgh. — I am clearly of opinion 
that this aiSlion cannot be maintained. There appears 
to be no malice on the part of th6 defendant. I fup- 
pofe this lady to be completely innocent of the offence 
laid to her charge ; but Ihe has not been wantonly or 
malicioully calumniated. When a fervant reprefents 
to a mailer that his goods have been ftolen by a par* 
ticular individual, it is juftifiablc for the mailer, with 
a view to inquiry, to tax that individual with the 
theft ; and although the fufpicion turns out to be erro- 
neous, the law gives no redrefs* to the’ party accufed. 
The accufation, though unfounded, was not malicious. 
No doubt it may prove very detrimental to the objeft 
of it } but this is one of many inflances, where there 
being a lofs without an injury, the fufferer mtift con- 
fider himfelf not wronged but unfortunate. If the 
defendant had continued to propagate the llory to 
(Irangers, that would have furnilhed evidence of ma- 
lice ; but if he could not lawfully charge the perfen 
fufpefted on reafonable grounds, though innocently, 
of having committed the theft, it would be quite im- 
poflible for a man who is robbed to inquire with any 
fafety after the ftolen goods. From Ijtting in another 
place, I know that the Ihopkeepers of this town arc 
fubje£l to the moft enormous pillage, and they muft 
have an opportunity of protefliug their property, and 
bringing offenders to juftice. 


i8u. 

Vi — ’y— 

Fowler and 
Wifi 

V. 

Homer* 


This expofttion of the law was acquiefeed in by the 
plaintiffs' counfel ; but an inflance was pointed out in 
which the defendant had rather tranfgre/rcd the li.ne of 
inveftigation above laid down, whereupon the parties 
agreed to withdraw a juror. 


Carrow 
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1812. 

J 

Fowler 
and Wife 

Homer* 


SaturJ.iy, 
Dec. 12. 


The maker of a 
.proiniflory note 
pays money into 
the hands of an 
agent to retire 
it ; the agent 
tenders the mo- 
ney to the holder 
of the note, on 
condition of hav» 
ing it delivered 
\ip : ^he note 
being miilaid, 
this condition is 
not complied 
with ; and the 
agent aftenvards 
becomes bank- 
rupt with the 
money in his 


Carrowj S. G. and Comyn for the plaintiffs. 

Topping and J. William fqr the defendant. 

« 

[Attornics, P/tmaifind H^xfcr.'j 


Vide M‘Dougall v, Clar- of felony, without a warrant, if 
didgc, 1 Campb. 267. and the the party fufpefted of the 
authorities there referred to. charge prove innocent. Samuel 
But although a peace oiEcer v. Payne, Doug. 358 Adams 
may, a private perfon cannot, v, Moore, Selw. N. P. S30, 
jultify an arrejl on a fnfpicion 


Dent v. Dunn, Executrix, &c.' 


^HIS was an a£tion 011 two promiffory notes made 
by the teftator. 


It appeared that in the year 1 805, after his death, 
the defendant gave her agent a fum of money for the 
purpofe of takiijg them up. The agent went to the 
plaintiff, and ofi'ered to pay him the principal and in- 
tereft, on having the notes delivered to him. The 
phdnti{f«having then miflaid them, could not comply 
with this condition. I'he agent afterwards failed, 
with the money in his hands. The notes were not 
difeovered till a Ihort time before the commencement 
of this adion. 


Burrot^bf 
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Burroughs for the defendant, iiififted, that' utider 
thefe circumftances the aftion could not be maintained. 
The plaintiff had made the holder of the money his 
agents and ought tb beat the lofs. The fum paid for 
the purpofe of taking up the notes might have been 
recovered from the agent by the plaintiff as money 
had and received to his ufei 

Lord Ellenborouoh. — E his was only a tender of 
payment, which- could not extinguilh the debt. The 
money in the hands of the agent was npt to become 
the plaintiff’s till the condition of producing the notes 
was complied with. The holder of the money at the 
time of his fsulure ftill continued the agent of the de< 
fendant. No credit had been given to him by the 
plaintifL 

A queffion then arofe, as to what intereil the ^lain^ 
tiff was entitled to recover. 

Lord Ellenborougii. — I think intereil ought to 
ftop from the offer to pay. Intereil, properly ipeaking, 
is a compenfation agreed to be paid* for the ufe of 
money forborne by the lender at the borrower's requeil. 
It is more frequently recovered in the ihape of da- 
mages for money improperly retained by the debtot 
contrary to the requeil of the creditor. But in neitheiF 
of thefe ways can intereil continue to run after an offer 
to pay the principal, upon a reafonable condition, which 
the party to receive it refufes or is not in a fituadon 
to>fuI61. 


*9t 

i8ta. 

Dbmt 

CTs 

Dunk^ 

Ezecutdx, 

Ut, 


V0L.111. 


X 


Verdi£t 



9S0 



V. 


)>UKK> 

^Wcutri^j 

tK» 


TucfJay, 
D«c. xj. 


rf executors 
neglect to give 
orders for the 
funeral of the 
tetiator, and have 
fuflicieiit aflcts 
for that purpofe, 
they arc liable, 
U])Oii an implied 
promife, to the 
perfon who fiir- 
nilhes the funeral 
in a manner 
able to the tef- 
tator’s degree 
and circum- 
ftaiicesk 


CASES AT NISI PRIUS^ 

, Verdid for the principal and interell down to the 
tender. 

t 

€ 

Garrow, S. C. and LittUdale, {pr the plaintiiT. 

I 

, Burrough for the defendant. 

[Attornics, Uidti and 


Vide Calton v. Bragg, rj Ball 223 . 


Tncwniil. Hevman and Another^ Executiix and 
Executor, &c. 

TN this adion the defendants were fued as executors 
for the funeral expences of the teftator, w'ho left 
conhderable property behind him. They pleaded 
merely the General IJfue. 

The reafonablenefs of the plaintiff’s bill was not 
denied ; but it appeared that the defendants had given 
no orders whatever refpeding the funeral. The quef- 
tion therefore arofe, whether under thefe circuraffances 
they were liable upon an implied promife to the 
plaintiff. 

Lord Ejllenborough. — I think the defendants are 
liable in this adiom It is allowed that the funeral was 
conduded in a manner fultable to the teftator’s degree 
and circumftances, and that the plaintiff ’s ' charge' is 
^r reafonable. The defendants do not deny that 

■ ■ 4 ■' ' they 
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they have aflets. Then will not the law imply a pro* 1812. 

mife on their part to fatisfy this demand ? It vras their Toowsu » 

duty to fee that the deceafed was decently interred ; v. 

and the law allows them, to defray the reafonable ex- 

pence of doing fo before all other debts and charges. Executi-ix 

It is not pretended that they ordered any one elfe to and Executor. 

furnilh the funeral, and the dead body could not 

remain on the furface of the earth. It became necef- 

fary that fome one Ihould fee it configned to the grave ; 

and I think the executors, having fuf&cient alTets, are 

liable for the expence thus incilrred. 

Verdid for the plaintiff. 

Topping and Lawes for the plaintiff. 

* 

Garrffw, S. G. and Parky for the defendant. 

[AtCornles, IVilloughfy and Hartley. ] 


In cafe of neceffity, a (Iranger ing himfelf liable aa executor de 
may direct the funeral^ and de- fon tort. Vin. Abr* executor* 
fray the cxpence out of the de- 13 . a. 24 . 

«ca fed’s effect without render- 


Emanuel v. Dane. Thurra*)-, 

Dec. 17. 

^pROVER for a watch. Thepiaimiirex. 

X changed a watch 

with the detend- 

The plaintifTs cafe was, that he had exchanged 
this watch with the defendant for a pair of candlellicks, '"*•** 

rr ij L L 1 • * e' - ^ warranted to be 

that the plaintux could not xnaimain trover for the wacdh, on prool that the candlefticks 
were of bsfe metal. 


2; a 


warranted 
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tSi*'. warranted to be filver, which turned out to be of bafS' 
*netal; and that the defendant, on the candlefticks' 
V. being returned to him, had refufed to deliver up the 
Daks, vratch. 

Park) for the defendant, obje^ed, that under thefe 
circumftances, trover was not maintainable* 

Topping, corar^) infilled that the property in the 
watch could not be transferred to the defendant by the 
fraud which he had pra£Ufed. 

Lord Eilenborough.— Shew me that the defen* 
dant entered into a confpiracy to cheat the plaintiff in 
this tranfa&ion, and perhaps you may refcindthe con- 
trad enturely on- account of tlU grofe fraud committed 
by one of the contrading parties. But unlefs the 
contrad be refcinded, this adion cannot be mtuntained. 
The watch remains the property of the defendant, 
though the plaintiff be entitled to a compenfation in 
damages for a breach of the warranty t^iat the candle- 
flicks were of filver* I cannot try a queffion of war- 
ranty in an adion of trover. 

Plaintiff nonfuited. 

Topping and Andrew for the plaintiff. 

Park and Comyn for the defendant. 

[Atcohutf, ykaci and Mandall^ 


Vidt y^dton V. Downes, Doug. 23. Towers t. Barrett, i T. R* 
tjj. Lewit.T. Cofgrnve, a Taunt. 2. 


Carstairs 
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. 30 < 


Carstairs and others, Affignecs of .Kensington Friday, d « c . Oi 
and Co. Bankrupts, v. Bates. 


was an a£tion agalnfl: the defendant, as ac. 
ceptor of a bill of exchange* for ^£*330. dated 
13th July 1812, drawn by ,J. Allport, payable to his 
own order, at two months after date,* and indorfed 
by him to the bankrupts. 

Allport the drawer kept cafh with Kenfmgton and Co. 
the bankers. On the 17th of July they diCpounted 
for him this bill and two others, — one for ^$0. and 
another for i€’8o. They credited him with the amount 
of the three bills, and debited him with the difcount ; 
fo that, deducing the difcount, they were placed to his 
account as cafh, which he might immediately have 
drawn out. There was then a balance due to him of 
three or four hundred pounds, and his account re* 
mained good till the banking^houfe Aopped payment. 
This happened on the 2 1 ft of July, and the commif. 
fion of bankrupt was fued out the following day. 


Where bankers 
difcount a bill of 
exchange for a 
cullomer, giving 
him credit for 
the amount of 
the bill, and de- 
biting him with 
the difcount, the 
hill beccmes the 
.pioperty of the 
banker!>; and 
upon their bank- 
ruptcy, their 
allignees may 
maintain an 
action upon it, 
although there 
be no na >.ce 
due to them from 
the cullumer* 


Park, for the defendant, inftfted that, the aflion 
could not be maintained, as the bill of exchange 
under thefe circumftances remained the property of 
Allport ; he relied upon Giles v. Perkins, 9 £aft, 
12. in which k was held, that a cuftomer paying bills 
not due into his bankers in the country, who credited 
dieir ^Homers for the amount of Juch bills U ap- 

X 3 proved 
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SP^ 

i8is. proved as ca(h (charging intereft), was entitled to 

'Cabstairs^ recover back fuch bills in ipecie upon the bankers be- 

and others. Coming bankrupt, the balance of his cafli account, 

Aflignees of independent of fuch bills, bdne in his favour at the 
Kenkinoton’ f , , , „ 

and Co. of *“6 • bankruptcy : There, Lord Ellenbo- 

Bankrupts, ROUGH faid, ** Every man who pays bills not then 
Batm, ** due into the hands of his banker, places them there 
as in the hands of his agent, to obtain payment of 
“ them when due.” • 

Lord Ellenborough. — Is it meant ferioully to 
conteft the right of the aflignees to recover in this 
adion ? The bankers were the purchafers of this bill. 
They did not receive it as the agents of AUport. 'I he 
whole property and intereft in the bill veiled in them- 
felves, and they Hood all rilks from the moment of 
the difeount. If the bill had been afterwards Itolen 
or burnt, theirs would have been the lofs. In Giles 
Perkins the bankers were mere dcpofitarics, v iih 
a lien when the account was overdrawn. The cuf- 
tomer there drew upon the credit of the bills depo- 
fited. Here AUport might have drawn out the amount 
of the bill, deduding the difeount, as actual calli, in 
the fame manner as if he bad difeounted the bill 
with a third perfon, and then paid in the amount iij 
bank-notes. The difeount makes the bankers com- 
plete purchafers of the bill ; the tranfadion was com- 
pleted; they had no lien, but the thing itfelf; the 
bill was as much theirs as any chattel they polTelTed, 
This very diilinftion was taken in the cafe cited ; for 
it was there faid, “ If the banker difeount the bill, or 
« advance money upon the credit pf it, that alters the 

cafe; 
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cafe i he then acquires the entire pro|*rty in Itj or 
“ has a lien on it pro tanto for his advance.’* 

yel*di£t for the pldintiff. 

^ • 

Garrow, S. G. and Abbott^ for the plaintifF, 

Park for the defendant. 




CAitsTAifts 
atid o£her8j ' 


Affigneep .of 
KstrimoTOK 
and Co. 


B^kruptt, 

V. 


Bates. 


[Attornies, Dennetts and Straltan^ 


Fide Bent v. Puller, 5 T. R. 494. Bolton v. Puller, i Bof. & 
Pull. 539. Parke v. Elcafon, i £ail. 544* Collins v. Martin, 
X Bof. Sc Pul. 649. 


Houriet and another V. Morris. rriday, 

Dec. iR 

'^HIS was an action by the payees againft the maker An adion mxf 
of ftveral promiflbry notes, dated at Paris, 26th her™y a*neuti^ 
May 1810, for 5,000 iivres iournois value received in o“ P"™'®>Tr 

J notes given to 

merchandize. him by » Bntilh 

^ fubjftdt in an 

enemy's councij 

The plaintiffs have long been manufadurers of for goods fou 
watches at Lode, near Neufchatel, in Swifferland. 

Their cuftom has been to- go once a year to Paris, and - 
to refide about a month ip that metropolis, for the 
purpofe of difpoiing of their commodities. Being 
there on their annual vifit in M:(y 1810, they fold 
watches to the defendant, a Britiih fubjefl:, for the 
VSaluc of which the notes in quellion were given. 

X 4 Garrewt 
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iSia. 


'Hoimm 
>«pd another 

V. 

^fosus. 


Garrewt S. G. for the defendant, infifted that under 
thefecircumftances theafUop could not he maintained, 
Here was a trading in an enemy’s country, and no 
contra^ ariiing our of it could be enforced in our 
courts of jullice. * • 


Lord E]p.i.ENBORouGH, — ^The contraSing parties 
were not alien enemies, and it does not follow that 
the contraft was void, though made in an enemy’s 
country. The plaintiffs, who are domiciled in Swifr 
ferland, might lawfully fell their goods in Paris, and 
it is not proved that the defendant, who is a Britifh 
fubjefi;, purchafed them there for any illegal purpofe. 

Camppellf on the fame fide, then objedled that there 
^ dated was z fatal variance, the declaration having ftated that 
coutt^^^rfiede- the notes were made In London, whereas in faft they 
^ n'Sng''^t appeared on the face of them to have been made at 
drtumftance, Paris. In declaring in foreign bills, the conftant 

may aUege that _ , n , , , , , 

it waa made in cqurfe IS, to Itate that they were drawn at the place 
whitMhlnrenue where they bear date, adding the venue under a vid^. 
islaid. • licet (<z)i and va. Robert i>. Harnage, 2 Ld. R. 1043. 

6 Mod. 228. S. C. it was held fatal to Hate that a bond, 
dated at Fort St. David’s in the Fall Indies, was made 
in London, and "'that the declaration Ihould have al> 
leged that the defendant, “ apud Fort Si. David's in 
“ the Ead Indies, viz. apud London in parochia Beaten 
** Maria de Arcubus, isfe. per feriptum, . 


Lord Ellenborouoh. — The contrafl: evidenced 
by a promifibry note is tranfitory, and the place where 


(0.) Bayley on Bills 175.— ^ded. 
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!t purports to be made is immateriaL I fee no reafon **<3* 

why you may not ftate that the note was made in the 

parifh of St. Mary-Ie«Bow, in the ward of Cheap, and another. 

though dated a* Paris,— F-in the fame manner as if it had 

been dated at York.* 

Verdid: for the plaintiff, according to the rate of 
exchange at the commencement of the action, 

Topping and Du Bolt, for the plaintiff. 

• • 

Garrow, S. G. and Campbell, for the defendant, 


[Attoriiies, Gregivn St Co. and Ilurd-I 


Promiflbry notes made abroad do not feem entitled to the aid of 
3 & 4 Ann. e. 9. Sec Carr v. Shaw, Bayley on Bills, 18. u. 


Pritt and Others v. Faircjlough and Others. Friday, DcatS, 


•^HIS was an aflion for not accounting for goods where the de- 
fent out by the plaintiffs from London, to be fold kmw"ed^ed th^ 
on comipiffion by the defendants in the Weft Indies. 

cular date from 


the plaintiff, 

A notice was ferved upon the defendants to produce which upwi no. 
^ the letters written to them by the plainriffs ; and a produce at the 
letter was given in evitjence, written to the plaintiffs 1" enii^*by a 
by the defend^pts, in which they acknowledge the 

« letter liook, pr^eflin^ to be a copy of a letter of the fame date from the plaintiff to the defendants, 
wwsdmUIible evidence of the comencs of the letter, on proof that according to the plaintiff’s couila 
H bufinefft the letters which he wrote were copied by this clerk, and then ^ent off by the poft, and 
that in other iiiftsncf s the copies fo made by the dcrit had beeq rampare^ with the originals, sad 
slways found Correct. 

receipt 
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i 9 it. receipt df a letter from the plaintiffs, dated x8th De- 
cember 1807. This letter, which was alleged to con- 
*and others, tain a copy of the invoice of the goods, together with 
Faikm-ough fo*" felling them, being called for, was not 

and others, produced. 

The plaintiffs then propofed to give fecondary evi- 
dence of its contents ; and with this view called one of 
their -clerks, who fwore that when this letter was 
written, and a confiderable time before and after, one 
Forbes, now deceafed,- was entering clerk in their 
houfe; the conftant courfe of bufinefs was, for the 
fenior partner to write all the letters ; they were then 
handed over to Forbes, who copied them in the letter 
book, and immediately after fent them off* by the poll ; 
the witnefs had frequently compared the copies fo 
taken with the originals, and always found them cor- 
refl. In the book which was produced there appeared 
entered in the hand-writing of Forbes what profeffed to 
be a copy of a letter from the plaintiffis to the defen- 
dants, dated i8th December 1807 ; the witnefs never 
faw the original ; but he had no doubt, from the courfe 
of bufind's, that an original letter, of the fame tenor 
with the copy, had been written by the fenior partner 
of the houfe, and regularly forwarded to the defen- 
dants the day it bore date.— -The quellion was. Whe- 
ther the entry in the letter-book in the hand-writing of 
Forbes could, under thefe circumftances, be read tor 
prove the contents of the letter ? 

Scarlett, for the defendants, infilled that the entry, 
was no evidence without previous proof that a letter, 

of 
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of which it was a corred copy, had been written and 

regularly fent ofiF by the poft. Ttarr 

, ' and others • 

Lord Ellenborovoiv — ^The roles of evidence muft Eaircwooe 
expand according to the exigencies of fociety. I re- snd «tbtrt. 
member the innovation of receiving evidence of the 
hand'Wridng of attelling witnelTes abroad to prove the 
execution of deeds. This entry, I think, is reafonable 
evidence to prove the contents of the letter of i8th 
December 1807, which the defendants acknowledge 
they received, and which theyrio not pVoduce upon a 
notice for that purpofe. We know that it is the habit 
of merchants to keep fuch a book ; and a witnefs has 
fworn that the book in queftion was kept whh great 
punduality. Therefore, if the entry in Forbeses hand- 
writing were not admitted, there would be nb way in 
which the moft careful merchant could prove the con- 
tents of a letter after the death of his entering clerk. 

I will therefore allow the entry to be read as primd facie 
evidence, and the defendants may rebut it by pro- 
ducing the original. 

The plaind^ had a verdidh 
GarroWf S. G. and Marryatf for the plaindHs. 

Scarlett for the defendants. 

[Attornief, Gale & Son and Windlc^ 


In Price v. LordTorrington^ 
which was an adion 
for beer fold and delivered, it 
appearing that the draymen 
were in the habit of coming 


every night to the clerk of the 
brew-houfe, and giving him att 
account of the beer they had 
delivered out, which he fet down 
in ^ book kept for that purpofe, 

to 
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iBfS* vrhich they fet their hands | 

on proof that a particular dray 
PBITT man was dead, an entry in thia 
and others book iigned by him was held 
good evidence of a delivery 
to charge the defendant. So 
in an action on a tailor’s bulf 
a fhop book was allowed for 
evidence, it being proved that 
the fervant that writ the bock 
v/as dead, and this was his 


and others. 


hand, and be aceuHomed ta 
make the entries.^’ Pitman 
V. Maddox, Salk. 690. But 
tlie'entry of a deceafed fervant 
is« not jidmiflible, without evi- 
dence of his ufual cotu^feof deak* 
ing and his general pun^uality. 
Clerk Y. Bedford, Bui. N. P. 
282. Fifie Doc V. Robfon, 
i5Eafly 32. Hagedom v, Rei<^ 
I 


rridiiy, Dec. 18 . WATKms and Another, Aflignees of Bowdler a 

Bankrupt v. Maund. 


If a commilTion 
of bankrupt has 
paired the great 
teal, although it 
never be opened 
or aded upon, it 
has within 
the meaning of 
49]Geo. 3. C.I2I. 
i\ 2 . fo as to be , 
notice of a prior 
a6i of bank- 
ruptcy, and to 
deprive any party 
who has received 
paymentsfrom 
the bankrupt 
after an ad of 
bankruptcy and 
mere than two 
months before 
the fuing fonh 
ef the cdTefbvc 
commiflion, of 
Ac benefit of 
46Gco.i.c.i35. 
lii. 


'T’HIS was an aftion to recovpr the fum of ^"624, 
paid by the bankrupt to the .defendant ^ter an ad 
of ‘bankruptcy. 

The defence was, that the payment had been made 
more than two calendar months before the date of the 
comHnlfion, fo a,s to be proteded by 46 Geo. 3. c. 135. 


To rebut this, the plaintiffs put in two commiffions, 
which had iffued agtunll the bankrupt prior to the 
payment and ad of bankruptcy, and which had been 
Aiperfeded witliout being op^ed. 

GarroWt S. G., infilled that thefe eommifiions were 
no notice to the defendant of the bankrupt having 
8 committed 
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MAUNOk 


Committed an a£l of bankruptcy or being infolvent. i8ia. 
They had remained in the attorney’s bag till they were " 
fuperfeded ; they had neyer been a£led upon ; no adr and another, * 
vertifement had been publiihed in the Gazette, or any ' 

other newfpaper, relpefbng and probably no a Banjcruptv 

one knew of their ezillence but the petitioning cre> 
ditor and the perfcma officially employed in maldng 
them out. Stat. 49 Geo. 3. c. 1 2 1. f. 2. provides that 
the i^ing of a commiflion of bankrupt, although fuch 
commiffion lhall afterwards be fuperfeded, lhall be 
deemed notice. But lotting cannot mead merely pafHng 
the Great Seal. This is a matter of as great fecrecy as 
ftriking a docket, which was made nonce by 46 Geo. 3. 
c. 135.; and the 49 Geo. 3. c. 121. recitef in the 
preamble, that the aforefaid provifion had not been 
attended with the good elFedls which were espe&ed 
therefrom. The intentbn of the kgiflature therefore 
muft have been, to fubftitute fomething of which men 
might be cognizant with reafonable diligence. A copi* 
miffion iflued mufl mean, a commiffion opened and 
a&ed upon, though afterwards fuperfeded. 


Lord Ellemborough. — mufl confkler that a 
commiflion of bankrupt has i/^ed wllen it is delivered 
out under the Great Seal ; and the a£l ezprefsly fays, 
that the ifluing of a commiflion of bankrupt lhall be 
deemed notice of an a£l of bankruptcy proved to have 
been committed at the time of iffuing fuch commif- 
lion. The ilTuing of the commiflion was properly 
fubftituted for fomething Hill more loofe, viz. the 
ftriking of a docket. The defendant muft therefore 
be conclufively taken to have known of the prior aft 
of bankruptcy at the time of the payment; and being 

thus 
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mBi2p 

Vwii 

, Watkins 
and afiother, 
Aflignees of 
Bowdi er 
a Bankrupt, 

V. 

Maund* 


Wednefday, 
Dec. 13. 

If there be one 
invariable mode 
in which bills of 
exchange are 
draw’n between 
particular parties, 
this may be 
proved by usirol 
evidence, without 
any of the bills 
bcisg produced. 


thus deprived of the benefit of thefe llatutes, he caa< 
not retain the money which he then received. 

Verdid fi>r the plaintiff. 

Park and Lditledale fpr tht plaintiff. 

Garrm and Lowes for the defendant. 

[ Attomiev, Hartley and Hetty er, ] 


As to what fhall be notice of in/oheney where there has been nv 
prior commiifioii, fee Anonymous l Campb. 492. n. 


Wm. Spencer v. Bili.ikg. 

'JpHLS was an aflion of trefpafe to try the validity of 
a commiflion of bankrupt fued out againfl; the 
plaintiff jointly with his brother James, which was 
impeached on tw5 grounds; ift, that there had been 
no partnerfliip between the brothers ; and adly, that 
William the plaintiff had committed no aft of bank* 
ruptcy. James carried on bufinefs in Manchefter under 
the firm of James Spencer ^ Co y and William under 
that of Spencer C 0 . in Cateaton Street in the city 
of London. 

To prove the partnerfliip, a circumftance mainly 
relied upon by the defendant was, that the plaintiff or 
bis clerk had been in the habit of accepting bills drawn 

upon 
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upon James Spencer Co. and addrefled to the houfe 
in Cateaton Street, where he carried on his buHnefs. 
Without any of thefe bills being produced, a witnefs 
was alked, Whether the pidntift* had been in the 
habit of accepting bilH lb drawn and addreded. 



V, 

BiU/IKO. 


Lord ELLaNBOROuoH, interpoling, deAred the 
witnefs to ftate, whether there was one invariable 
courfe of dealing between the parties to -thefe bills, 
according to which they were drawn and accepted. 
The witnefs anfwered, that there was,* and that they 
were always in the fame form. 

GarroWf S. G. for the plaintiS* Hill infilled that no 
examination concerning thefe bills ought to Jb^ per- 
mitted unlefs they were produced. The anfwers of 
the witnefs could only amount to parol evidence of 
the contents of a written document. 


Lord EX.1.ENBOROUCU. — I am clearly of opinion 
that parol evidence may be received of one invariable 
mode of dealing between p^irties by means of bills of 
exchange. If the mode of dealing varies, the bills 
mud be produced ; otherwife, we (hcmld be receiving 
parol evidence of an individual written inllrument, 
which is not permitted. But where bills are fworn to 
be always drawn and accepted in the fame form, I 
think the courfe of dealing fo ellablilhed may be 
proved by the parol examination of a witnefs, for the 
purpofe of Ihewing in what relation the parties Hood 
to each other. * 


With 
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S»* 


z8i^. 

•W. Spencer 

V. 

Billing. 

"Whert there 
were two part- 
ners, one of 
whom redded in 
l^anchefter and 
the other in 
JLondon, and the 
London partner 
having left his 
own home with- 
out intent to de- 
lay his creditors, 
and having been 
a few days on a 
oiiit at Manchef- 
ter, both of them ' 
left the houfe of 
bufinefs there to 
aaroid an arreft, 
at the fame time 
carrying their 
books ot account 
along with them, 

that 

they both there- 
by committed an 
atkof bank* 
su^y. 


with refped to the a£t of bankruptcy, it was fwoiii 
that the plaintiiF having been travelling on buhnefs iii 
the north of England; went, to Manchefter in Septem* 
her, and for two days ftayed pt bis brother’s lodgings^ 
and occafionally vifited the counting-houfe in which 
his brother carried on bufinefs. At the end of that 
time, both brothers being afraid of being arrefted by 
a creditor, fet off privately in a poft>chaife to Halifax 
in Yorkibire, and carried all the books of James 
Spencer ^ Co. along with them. 

9 

f 

Garrowt S. G. objeded that this was no a£t of* 
bankruptcy in the plaintiff William^ as his dwelling- 
houfe and houfe* of bufinefs were both in London, 
from which he had not abfented himfelf with a view 
to delay his creditors. 

Lord £LLENBOROUGH.—The partnerlhip being 
eftablifhed, the counting*houle at Manchefter muft be 
confid^red the counting«houfe of William as much as 
of James. The going to Hali&x in the manner de- 
feribed was certainly an aft of bankruptcy in both, 
not lels according to the language of th& ftatutes, than 
the etymology oif the word;— 4t was a breaking up of 
the bank. 

Verdift for the plaintiff. 

GarrewtS. G. Parkt and Campbell, for the plaintiff. 

Topping, Scarlett, and Riebard/on for the defendant. 

4 

^ [Attornies, Nind and MUne.'\ 


FiJt Robertfon v. Liddell, 9 Eaft, 487. 

Hubbard 
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Hus*Aifo v.,GLoVEti* 

^^HtS was an a&lon on a policy of Infurance On 
the fliip Alexander, at and from Peteriburgh or 
Crondadt to London, at a premium of 20 guineas per 
cent, to return to for arrival. 

The policy was fubfcribed by the defendant on the 
1 3th of June 1 3 1 1 . Before fubferibing it, he wilhed 
a warranty to be introduced, that the (hip ihould fail 
before the firfl of Augufl ; upon which the. broker 
obferveJ, “ There is no occafion for that ; the (hip 
“ has failed- forae time, and muft now be at Gotten- 
burgh. There is a cargo ready for her ; and Jhe is 
fare to be an early Jhip," 

In point of fad; (he had reached Gottenburgh fome 
days before this converfation, and (he performed her 
voyage to Cronftadt without any accident or delay. 
The captain from his arrival there was ready to take 
the cargo on board ; but the iird part of it was not 
fent along (ide till the 8th of September. On the 
30th of the fame month the (hip failed on the home* 
ward voyage, and after lying fome fome time for con- 
voy at Matwick, was wrecked on the i ith of Novem- 
ber off the coaft of Denmark. Before (he failed *ftom 
Crondadt the winter ri(k had begun, "304 the current 
|>ftmium had rifen to 30 guineas to return 10. 


ThurCUyt 
Dec. 24. 

In eS«diiif a 
policy of in* 
furance from 
RulHa to thif 
country while 
the ihip was on 
the outward 
voyajje, the 
broker fepre- 
feiited to the 
underwriters 
that a cart^outoi 
ready for her ^ 
and Jhe was 
Jure to be oil 
earlyjhip,^ 
Held, that this 
amov^nted only 
to a reprefenca* 
tion of what was 
eipcfted on the 
part of the al« 
fured, and that 
the underwriters 
were liable, al- 
thougli from tho 
delay in begin- 
ning to load the 
cargo, the voy- 
age home waa . 
turned froM a 
fummerto a 
winter rifla. 


You. HI. 


ScarleUt 
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S*4 


lilt. 


• Hubbard 


V. 

Glovbr. 


Scarlett, for the defendant, contended, that under 
thefe circumftances the underwriters were not liable. 
The broker had reprefented that there was a cargo 
ready for the fhip. This he did not fiate as matter of 
expeflation or belief ; Jbut he tlire<31y and pofitively 
afferted it as a fa£t within his own knowledge, or that 
of his employer. Therefore, the only thing to be 
confidered is, the materiality of the reprefentation ; 
and there can be no doubt that it was mod material. 
If the cargo had been ready for the Ihip up'^n her 
arrival at Crondadt, in all probability Ihe would have 
returned in fafety. Upon the reprefentation made, ihe 
underwriters contemplated a dimmer rilk, and were 
contented to receive the dimmer premium ; but by 
the reprefentation being faldded, a winter rilk was at- 
tempted to be thrown upon them, and the lofs had 
arifen which the allured now fought to recover. 


Lord Ellenborough. — Had the dedred warranty 
been introduced into the policy, that would have been 
faldded, and the underwriters would have been dif- 
charged. But I dnd no reprefentation here upon 
the faldty of which they can defend themfclves. The 
I broker faid, thd Ihip had failed foine time, and mud 
then have reached Gottenburgh ; that a cargo was 
provided for her ; and that flie mud be an early Ihip. 
Of thefe circumdances, only the drd could be con- 
ddered as within his own knowledge ; and that was 
true. The next was likewife true, although only 
matter of probable conjefturc ; for the Ihip had 
reached Gottenburgh fome days before. He faid in 
unqualified terms that a cargo was ready ; but this 
from its very nature was only the fubjefl of expe£la- 
4 tion 
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tion and belief. Neither he nor his principal could be iSit. 
fuppofed to have been at Cronftadt or Peterlburgh to 
fee the cargo In a warf houfe or on the wharf there ; «. 

and I believe it is by no means an ufual thing to Glovto. 
have a cargo of Rii&ia produce prepared for any par* 
ticular IhIp before Ihe fails on the. outward voyage. 

All the broker could be underftood to mean was, that 
a cargo had been ordered for the Ihip in queHion, and 
that there was every reafon to fuppofe it would be 
ready for her by the time of her arrival, fo that fhe 
might be expected to be an early (hip. We have no 
evidence that this reprefenlatioii does not perfectly ac- 
cord with the truth. The defendant, inltead of in- 
lifliing upon the wairanty, chofe to fpecu^te upon 
probabilities. He erred in his calculadon; but that is 
no reafon why he ihould not pay the lofs. 

Verdiff for the plaintiff. 

Garrfftff, S. G. and Richardfonf for the plaintiff 
Scarlett and Campbell lor the defendant. 

[Attornies, Willh and Binni.J 


So a reprcfcntation by the pedation, and if made bona fide, 
owner of goods infured, as to does not conclude, him. Bowden 
the time of the (hip’s failing, is v, Vaughan, lo Eaft. 415* 
to be confidered as matter of cx- 


Y2 


Waooett 
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Waggett V, Shaw. 

'J'HIS caufe was tried .here thb pfeceding day before 
Lord Ellenborough and a fpecial jury, when the 
plaintiff recovered a verdid. 

Scarlett, who led for the plaintiff, now applied that 
his Lordlhip would certify under 24 Geo. 2. c. 18. 
that it was a proper caufe to be tried by a ipecial jury. 

C 

Lord Eeleneorough.— The ftatute provides, that 
** the judge before whom the caufe is tried (if he fees 
fit) Ih^ill immediaiely after the trjal certify in open 
** court under his hand, upon the back of the record, 
** that the fame was a caufe proper to be tried by a 
** fpecial jury.” I do not think I have authority to 
{grant fuch a certificate the day after the trial, and 1 
have alt^ays been in the habit of refufing applications 
^ fo made. 

' Scarlett and Barnewall for the plaintiff. 

Carrmv, S.G. for the defendant. 

[Attomies, Blunt and BQUtdillon^ 


Tfttartaay, 

Dec. 24* 

s 

Reiula) to certify 
forffecial 
on application 
made the day 
after the trial. 


But a cei:tificate under 
43 Eliz. C.6. to deprive the 
plaintiff of co^s^ the damaget 
Being, under 401. may be granted 
at any time after trial. 3 T»R. 
38.^80 of a certificate under 
7 Jac. 1. c. 5. to entitle the de> 
fendant to double cods. 7 T.R. 
44S.<^Tlie iame of a certificate 


under aa & 23 Car. 2. c.9. that 
a battery was proved^ or that 
the title of the land came in 
quedion. 11 Mod. 198. — ^And 
the like as to a certificate under 
8 & pW.j. c. II. that the 
trefpafs was wilful and mali« 
aout. 6 T.R. 12. 7 T.R.449. 


M^BkAiir 
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M*Brain Vj_FfljiT.uNC and another. 

' T^IS was an adiiion to iccover the value of a cargo in an anioofo; 
of fifli, aUedged to have been fold by the plaintiff 
to the de fendants. “"J* * '=“‘- 

trait for the 

j' purdiafe of the 

The goods were in fafl: purchafed by one Summers 
in his own name ; but the plaintiff bontended that 
Summers in this tranfaftion was the mere agent of the he purchafed 
defendants, and entered into the contract on their ac> again ^ tin 
count and by their orders. — The fale to Sun^mers in 
his own name being proved, it was propofed to call 
him as a witnefs to eiUblilh the agency. 

Fork for the defendant obje£led, that the witnefs 
was incompetent, as he was himfelf primd facie liabje, 
and he w'ould be difcharged if the plaintiff recovered 
in this aftion. 

GarroWf S. G. contra^ contended that the witneft 
ought to be received,^ry?, on the ground of neceflity ; 
and fecondly, becaufe he would have a remedy over 
againff the defendants, if he Ihould afterwards be fuSd 
as their agent ; and they might maintain an adlioa 
againff him if he exceeded his authority. This is the 
common cafo of a broker, who is called to prove' the 
contrafl. 

Lord ELLENBoaottGK.— I do not think Summers 
can be examined, either on the ground that he is a 
aeceffary witnefe, or that he ftands indifferent between 

Ya Ac 
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i8i». the parties. If he was the agent of the defendants, there 
^'Bhain “ reafon why this circumftance ntfiy not be proved 
V. by other evidence. . Then he has a clear intereft, 
mother counterbalance, iq t^ event of this aflion. 

• If it fucceeds, the verdift would be evidence for him 
in an aflion againft himfelf, to which be is prim4 
facie liable. ITie remedy which it is fuppofed he 
would have againft the defendants if he were fued 
upon this contrail, cannot be thought lu render it a 
matter of indifference to him whether the plaintiff 
fhall fucceed in this adlion or be driven to fue him as 
the real purchafer of the goods. He is not in the 
fituation of a broker ; for the broker buys and fells in 
the name of his principal, and has no perfonal liability 
to be dffeharged by the effedt of his evidence. 

Plaintiff nonfuited. 

Garrow, S. G. and Marryat for the plaintiff. 

Park, for the defendant. 

[Attornies, jRivin^ton and 

Vidi Wright v, Wardle, z Campb« 206. 
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COURT OF'COMMON PLEAS. 


Haigh and Others, Affiffnces, &c. of Lazarus & 

^ Nov. 

CoiiEN Bankrupts, v. De laCour.' 


'J'HIS was an aftion on a policy of infurance on 
goods valued at ^5,000. ‘on board the Maria at 
and from London to Pernatnbucco. 

In this cafe the defendant had ligned an adj^idment, 
on invoices and bills of lading being produced to him 
which had been furniOied by the alTured, reprefenting 
that goods above the value of ^5,000. had been Ihipped 
by them on board the Maria. Thefe Invoices were now 
proved to have been li6litious, and the bills of lading to 
havebeen interpolated after they were figned by the cap- 
tain. In fait, goods were ihipped by the bankrupts to 
the value of ji" i ,400. and no more. The Ihip was aftcr- 
wtirds run away with and carried to, the Weft Indies, 
where the cargo was difpofed of by a perfon w'homihe 
bankrupts put 011 board in quality of fupercargo. 


If goods are 
fraudulently 
over-valued in s 
p. licy of infu- 
raoce with intent 
to cheat the 
underwriters, 
the conir.idi is 
entirely vitiated, 
and the alfured 
cannot recover 
even for the value, 
adtually on board* 


'Shepherd, Se'.jt., for the plaindfFs, allowed they 
could not recover to. the full amount of the valuation 
in the policy ; but infifted that as there wer^ fome 
goods on board belonging to the bankrupts, the ailignees 
Jiad a light to a verditt pro tanto. This could only be 
looked upon as a cafe of ihort intereft. 


Y4 


Sit 
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520 

x 8 i 2. 

V, 

Haigh and 
•thers, Af- 
figneesy &c. 
of Lazarus 
and Co HEX, 
Bankrupts, 

V. 

J)s LA COUR. 


Monday, 

Jan. lii. 

A perfon whq 
iliips goods in an 
English port, as 
the agent of the 
o^Aiicr of tJio 
^oods refident 
abroad, and pays 
the freight for 
th^m, enay 
maintain an 
a£^ion in his 
pvrn name for 
not delivering 
them accordu^ 
to the biU ^ 
lading* 


Sir James Mansfiejld, C. J. — If the bankrupts 
intended from the beginning to cheat the underwriters, 
the afCgnees can recover nothing. The fraud entirely 
vitiates the contrad. * 

*’^aintiSs nonfuited. 

Shephtrd and Sg/t, Serjts., and Copley, for the plain« 
tiiTs, 

Lens and 7aughan, Scrjts., and Campbell, for de- 

f^adant. 

^Attoraict, Atanf and 


ADJOURNED SITTINGS IN K-B. AT GUXLDHALt, 


Before Hilary Term, 
y3 Geqiigs III, 


Joseph and Others v. Knox. 


^JpHIS was an a£Iion againft the owner of a Ihip on a 
bill of lading (igned by the mafter, for not carry* 
ing goods from London to Surinam. 


The bill of lading ftated that the goods were Ihipped 
by the plaintiiTs; that they wc“e to be delivered in 
Surinam to Levy Davids or his alCgns , and that the. 
freight was paid in (.ondon. 


The 
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The goods confifted chiefly of butter, vhich the 
plaintiffs had received from Suffman ^ Polack of Aai« 
flerdam, to be forwarded to Levy Davids in Surinam, 
and which in an anfwer to a bilf in equity they fwore 
they believed to be Wrpropefty. 

Toppings for the defendant, infifted, that this aftidn 
could not be maintained by Jofeph ^ Co., who had no 
intereft in the goods. They were merely the conduit 
through which the goods were to be tranfmitted from 
Suffinan fs? Polack at Amllerdam to Levy Davids at 
Surinam. The property being in Levy Davids, he 
alone was injured by the non-delivery of the goods, 
and he alone could fue to recover their value. It has 
often bt en decided that an adion agunft ajcommon 
carrier for the lofs of goods muff be brought by the 
purchafer who ought to receive them, and not by the 
vendor who has delivered them to the carrier (<?). 
There, the vendor delivers them merely as the agent of 
the purchaier, and on that ground can maintain no 
aclion refpeftiiig them. What difference can it make 
that here the goods were to be conveyed on board a 
fhip ? I’he plaintiffs were ftill merely the agents of 
the real owner of the goods. * 

Lord Ellenborough. — am of opinion that this 
adion well lies. There is a privity of contract efta- 
blifheu between thefe parties by means of the bill of 
lading. That ftates that the goods were ihipped by 
the plaintiffs, and that the freight for them was paid 


(a) Dawee v. Peck, 8 T. R. 330. Hutton v. Solomonfon, 
^ Bof. & Pul. 584. 

by 


*813. 

Joseph 

andotlicn 

Knox. 
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1813. by the plaintiffs in London. To the plaintiffs, there- 
whom the conffderation moves, and t6 
atiid others whom the promife is. made, fhe defendant is liable for 
Kwxi non-delivery of the goods.^ After fuch a bill of 

lading has been figned by* his agent, he cannot fay to the 
ihippers they have no interell in the goods and are not 
damnified by his breach of contra^. I think the 
plaintiffs are entitled to recover the value of the goods, 
and they will hold the fum recovered as troftees for 
the real owner (a). 

It appeared that the fhip in queffion was in the fame 
fleet mentioned in the cafe of Fan Omeron v. Dowick, 
2 Campb. 4a. and that the goods were fold at Grenada, 
exaffly under the fame circumffances. — Lord Ellen- 
BORouoH again laid down the fame dodrine with 
regard to the authority of the mafter over the cargo, 
which was acquiefeed in on the part of the defendant, 
and the plaintiffs had a verdid. 

Garrtnu, S. G. Park, and Taddy, for the plain- 
tiffs. 

Topping and Campbell for the defendant. 

[Attorrties, Kaye Co. and Mkhell.] 


[fl) But where the freight is and on aepunt of the confignee, 
not paid by the fhipper, and the a6tion can only be main- 
the goods are ftated in the bill tainrd by the latter. Brown Vm 
of lading to be (hipped by order Hodgfon, 2 Camb. 36, 


Smith 
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SMlflff’v. "yfoOD. 

was an adion for a libel upon the plaintiff in 
thelhape of a caricature print entitled, ** The infide 
of a parilh workhoufe with all abufes reformed.” 

A witnefs Hated, that having, heard the defendant 
had a copy of this print, he went to his houfe and 
requefted liberty to fee it. The defendant thereupon 
produced it, and pointed out the figure of the plaintiff 
and the other perfons it ridiculed. * 


WedaeTdty, 

Jan. 29. 

A pcrfon who 
-having a copy^ 
of a libellous 
caricature, (hews 
it to another on 
being requefted 
fo to do, is not 
thereby liable to 
an adlion far 
malicioully pub- 
lilhing it. 


Lord Ellenbo ROUGH ruled that this was not fuf- 
ficient evidence of publication to fupport the a£Uon—- 
And 

The plaintiff was nonfuited. * 


Befty Serjt., Park, and Campbell, for the plaintiff. 


Garrow and Marryat for the defendant. 


[.Attornies, Parton and Stratton. 1 



CASES 


ARGUED AND DECIDED AT 


JV/S/ PltJUS 

IN K.B. 

jft ibe Sittings qfier Hilary Term, 
53 George IH. 


FIRST SITTINGS AFTER TERM AT 
WESTMINSTER. 


jatufdar. Mayor and Others v. Johnson and Eaton* 

Feb. 13. 


A traveller re* 
ccived a bank 
note in a pro* 
vincial town, 
wlndi he cut in 
^two, andfent 
> the halves on 
different days 
by the poft, ad- 
drefled to his 
nmpbjers in 
Itondoil; one of 
thefe was ftolen 
firarni the mail 
coach, hnd they 
received the 
ocher. — He/d, 
that under thele 
chrcumftancea, 
they could not 
inaiutain an 
•iUon againft the 
makers ci the 


plsuntifis declared in the ufual form as bearers, 
againft the defendants as makers, of a ^5. pro* 
miftbry note of the Stamford and Rutland bank, pay. 
able at Stamford, or at Meftrs, Ramfbottom, Newman, 
Ramlbottom, & Co.’8, bankers, London. 

The plaintiffs carry on buftnefs in London. The 
note in queftion was received at Nottingham on their 
account by their traveller, /.ccording to his ufual 
mode of proceeding on fuch occafions, he cut it into 
two parts. The one he put into the poft-oftice at Not* 
tingham, inclofed in a letter for the plaintiffs, on the. 

2^th 


potc on producing half of it which reached diem iifely.' 
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26th of Odober laft. This never reached them, die 
bag containing it having been ftoien from the Leeds 
mail. The other half, vrMch was fent from Notting- 
ham on the 28th, thej duly reorived and prefented for 
payment at Ramlbottonr^ Co^’s, who r^ufed to pay 
it without orders from the defendants. The defend- 
ants being written to on the fubje£i:, pronounced the 
application impertinent. — The latter half of the note 
produced at the trial was in the following form : 

Rutland Bank No. A. 524. 
pay the Bearer Five Poundh 
Bank at Stamford or at 
Newman, Ramfbottom & Go. 
received 3d Sept. 1810. 

Wm. Johnfon & Stephen'Eatuu 
Stephen Eaton. 

The handwriting of the defendant Eaton was proved 
to the note ; the traveller who received it at Notting- 
ham dated the manner in which he had divided it and 
put the two parts into the pod-office there ; and a cleric 
from the General Pod Office in Lombard Street fwore 
that the Nottingham bag of the 26th Odober, on 
account of the robbery of the Leeds mail, had not 
arrived in London. It was alleged that a fufficient 
indemnity had been offered by the plaintffi^ to the 
defendants before the commencement of the adion ; 
but of this no evidence was given, and it was ndt con> 
iidered material. 

Lord Eclenborouoh.— I am of opinion that this 
adion cannot be maintained. It is ufual and proper 
to pay upon an indemnity ; but payment can be en- 
forced at law only by the produ^on of an entire note, 

8 or 



Matok 
and another 

V. 

Jonvaomt 
and Eatov. 
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1813. 

JOi^ATOR 
. Others 

V. 

Joil^SOff 

i|nd Eaton. 


.Saturday, 

Feb. 13. 

If a hufband 
rums his wife 
out of doors, and 
it is neccffiry 
for her lafety to 
exhibit articles of 
the peace againd 
liim, he is liable 
to an attorney 
employed by her 
for .that purppfe. 

W here a \idfe 
was indldcd for 
keeping a dif- 
ordcrly houfe, 
which die had 
dune with her ' 
hiifband'i con- 
ciiirencc 
/leMj that he was 
liable to an attor- 
ney, whom die 
employed tode> 
fend her, and by 
horn he knew 
that die was 
defended. ^ 


:or by prbof that the mftrumejit, ,or the part of it whicti 
is wanting, has been adually deftroyed. The half of 
this note taken from the Leeds mail may have imme* 
jdiatdy got into the hands' of a fide holder for 
value, and he lyould have aTgbod a right of fuit upon 
that as the plaintiffs upon the other half which after* 
wards reached them. But the maker of a promiffory 
^ote e^not be liable in refpe£t of it to two parties at 
the fame time. 

Plaintiffs nonluitod. 

Garrowt 8. G. & for the plaintiffs. 

Park for the defendants. 

[Attornlos, Bickerton and Aiificc. ] 


* Vide Pierfon v. Hutchinfon, a Campb. 21 1. 


Shepherd Gent, one, &c. v. Mackoud. 

5^HIS was an a£lion on an attorney’s bill -for bullnefs 
done on the retainer of the defendant’s wife. The« 
firft part of the bill was for aflifting her to exhibit arti- 
cles of the peace againft her hufband j and the fecond 
for defending her upon an indi£lment for keeping a 
bawdy-houfe. 


It appeared that the defendant without juft caufe had 
turned his wife out of doors with circuinffances of great 
violence, and that (he exhibited articles of the peace 
agaUift him prepared by the plaintiff ; that Ihe afterwards 
kept a houfe of the defeription above mentioned.; that 
the defendant was privy to her doing fo ; that Ihe was 
indifbed for it, and that he knew Ihe was defended by 
the plaintiff. 

Lord 
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Lord Ellenborouoh. — ^The defendant*8 liability 
for the firft part of the charge will depend upon the 
necedity for exhibiting articles of the peace againlt 
him. If that proceeding* was uncalled for, his wife 
certainly could not nn&e him liable for the expence 
thereby incurred. But if flie was turned out of doors 
in the manner ftated, fhe carried along with her a 
credit for whatever her prefervation and fafcty required. 
She had a right to appeal to the law for protedion, 
and Ihe mult have the means of appealing effedually. 
She might therefore charge hcr.hulband for the neccf- 
fary expence of this proceeding as much as for necef- 
fary food or raiment. — With refpcd to the defence 
upon the indidment, as t^ defendant knew and ap* 
proved of the bufinefs his wife carried on, ^d was 
aware of the profecution, without exprelling any dif- 
I'ent to the plaintiff’s defending her, I think a promife 
may be fairly inferred on the part of the defendant to 
pay the plaintiff* for his labour in conduding the 
defence. • 

The plaintiff' had a verdid for his whole demand. 


1813. 


Shkphihs 
Gent, one. 


See. 


, V, 

Mackotii.. 


Garrow, S. G. and Reader for the plaintiff. 


Topping for the defendant. 


[Attornies, Shepherd and 


Wherever the hufband caufc- 4 Burr. 2177. AltUr^ if he does 
lefsly turns away his wife, he is fo for juft caufe. Ham v.Toovcy, 
liable for neceflaries fupplied to Selw. N. P. 290. ad edit, 
her. Thompfon v, Harvey, 


Clarke 


$*• 
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' Cl-ARKE V, BrQOCHTON. 

MOb 13* ^ 

Aic&ou^icma/ A CTION Oil c Ann. c. 14. for keeping and ufinff a 

kesdefenceto A, ? 

■1 action for dog and a gun for the deltrucuon or game. 

fenakies on 

5 Ann. c. 14 - ' 

defendant, who is a farmer, being in company 

iportayfeivaBt one Boycott OH the occafion in quellion, both 

toanother, he ^ .••r « 

rauftgiveftria having guns in their hands, the latter Ihot al hare, 

evidence thac 

Che perfon by which the former picked up. 

vshoM orders he 

dfted was him- . 

^luaMedia Garr^w, S. G., for the' defendant, relying upon 
V. 7 iiy/dr, 15 Eaft, 460. ftated from his inftruc- 
tions, he ihould prove that his client upon this occa< 
fion had gone out to ihoot fome crows, for the purpofe 
of hanging them up in a field lately fown with beans ; 
that he accidentally met with Boycott, a qualified fportfr 
man j that foon after the hare got up, which Boycott 
ihot, and that the defendant picked it up by Boycott' i 
exprefs orders. 


Lord EllilNBOrough faid, thefe fafts, tliough not 
very probable, if fatisfaftorily made out, might amount 
to a defence. He therefore allowed the witiicfles to 
be called. — It turning out, however, that Boycott could 
not be fatisfaftorily proved to have any qualification to 
kill game himfelf. Lord Ellenborough clearly held, 
that the defendant could not juliify as his fervaut.— 
And 

The plaintiff had a verdiA for one penalty. 


Topping 
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Topping and King for the plaintiff. 

Garrowt S. G., for the defendant. 

[Attortiic4; Alston and Denton^ 


3*9 



Clarke , 


Baoirciiioir. 


Vide Lewis v. Taylor, K. B> T. 53 Geo. 3. 16 Eaft. 49. 


FIRST SITTINGS AFTER TERM AT GUILDHALL. 


Hutchinson v. Reid. Monday, 

Feb. ij. 

'J’HIS was an aftion of aflumpilt for not accepting a where good* »e 
,, bill of exchange for the price of three puncheons bai*^ 
of rum fold by the plaintiff to the defendant on the ad *“'“j*“* 
December 1812, to be paid by bill at two months. adtion com. 
The declaration likewife contained counts for goods 
fold and delivered. The aftion was commenced on forf^i‘rte'de- 
the firft day of Hilary term laft. fendant cannot 

^ * fet off a debt 

due to him from 

The defendant pleaded the General IfTue, and gave 
a notice of fet-o£P for goods fold and delivered. 

It was proved that the rum had been fold to the 
defendant on the terms Rated in the declaration '; and 
that he afterwards refufed to accept a bill for the price, 

>Xrhich amounted to <^97., faying, the plaintiff fhould 
have credit for it in account. It ^ewife appeared that 
VoL, in. Z at 
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* 5 *^* . at that time, the plaintiff* owed the defendant a fVim of 
HoTcnnisoM ttbout ^300. for goods fold ; and the quellion was, 
V- whether this could* be fet off* againft the plaintiff's 
demand in the prefent action. , 

JPari, for the defendant, contended that it might. 
What the plaindfi* fought to recover was, the price of 
the rum he had fold to the defendant. That was a 
liquidated debt amounting exaddy to ^^97. Though 
not fought to be recovered under the count for goods 
fold and delivered, its amount was afcertained with 
equal precilion. In fodi, the crofs demands were ex> 
a&ly of the fame nattne, and it would be monftrous 
injuftice if the one could hot be fet off* againll the 
other. ' 

Lord Ellenborough.— Had this addon been com* 
snenced after the two months had expired, I think the 
fot<offF mult have been permitted. But on the firil day 
of laft Hilary term, th^e was no debtadfually due to 
the plaintiff; How can I fay then that this is a cafe of 
mutual debts, whidi may be fet off* againft each other f 
The a^on is not brought for a debt, but for a refufal 
to do a collateral adf. The plaintiff' was entitled to a 
bill of e^dchange for ^97. as foon as he had delivered 
the rum ; and it is for refufmg to give him one that 
the defenchuit is now fued. The plaintiff’s demand 
therefore is for unliquidated damages, to which a fet* 
off is wholly inapplicable. If the defendant vrilhed to 
jeforve a power of fettling for die rum in account,- he 
ftould have taken care not to ftipulate to pay by a biU 
of ezdiBOge; 

The pluntiff had a verdi^ for .^97. 

GarreWf 
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CarroWf S.G.> and Richardfon^ for theplainw. 

for the defendant.. 


[Attornio, SherwotJ nd S^ggert,] 


S3< 

1813. 

HsTcaiNwa 

V. 

Rsid. 


Fidif Muflea if. Price, 4. Eaft. 14.7 . Dottoa v, SolomonToni 
5 Bof. & Pul. 582. 


ADJOURNED SITTINGS AT WESTMINSTEOt 


Godard and Another v. Benjamin, Gent, one, &c. Thuitdir, 

Feb. 18.” 


was an a^ion for goods fold and deUrered. 

The plaintifis* original demand was 4^4. iis. which 
they admitted had been paid to them by the defendant 
6n the a4th day of December laft ; and the only quef- 
tion was, whether this payment was to be confidered 
as made before or after the commencement of the 
aftion. 


' Inana^^ion 
againft an attor- 
ney for goodf 
fold, the jilaintUr 
proved that he 
filed bis bill at half 
pail eleven in tho 
forenoon of 24th 
Dec. and the de- 
fendant gave ia 
evidence a re- 
ceipt for the 
funa demanded^ 
dated the fame 


day . — ffitldf 

The plainriSs proved, that they filed their bill 
aeainlt the defendant on the 24th day of December at 

• • t r i 1 proof tliat the - 

half paft eleven m the forenoon ; but there was no payment wa* 
evijjlence whatever of the time when notice of the bill 
being filed was ferved upon the defendant.— On the 
other hand, the defendant put in a receipt fi^ed by 

Z a the 
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1815 

Godaud 
and another 
V. 

Benjamin 
Gent, one, 

Ike. 


the plaintiffs’ agent for the ^£4. 11 s, dated 24:thDco 
without fhewing at what hour of the day the money 
had been paid. — The aclloa was continued becaufe the 
defendant refufed to pay the cofts of the bill. 

Garrow, S. G., for the plaintiffs, contended, they 
had a right to proceed for their cofts, as the aftion was 
commenced from the moment the bill was put upon 
th.e file in the King’s Bench OfBcc, and the defendant 
had not fliewn the debt to have been pn.''ioufly 
fatisfied. 

Scarlett, centra, denied that the aftion was com- 
menced till the defendant had notice of the filing of 
the bill regularly ferved upon him. The bill remained 
upon the file a mere dead letter during fuch time as 
the defendant was not called upon to anlwer it. There 
was no evidence here that the defendant had notice of 
Xhe bill during any part of the 24th, and on that day 
he had certainly paid the debt. — But even if the filing 
of the bill was the commencement of the a£lion, the 
debt had been paid the fame day the adion was com- 
menced, and the Court might prefume that the debt 
was paid before the bill was filed. 

Lord Ellenborough. — i am clearly of opinion 
that the filing of a bill is the commencement of an 
action agbinft an attomeyj without notice being ferved 
upon him. It follows, therefore, that this adion was 
coriimenced on the 24th of December at half paft 
eleven in the forenoon. Why am I to prefurae that 
the debt was previoufty fatisfied? If the fa£t was'fo, 
the defendant might have (hewn it by calling the plain- 
9 tiffs’ 



HILARY TERM, GEORGE III. 333; 


tiffs’ agent who received the money. Is it not as pro- 
bable, that he made the payment after knowing that 
the bill was filed ? At any rate, the onm lay upon him 
to prove payment before a'fbion brought. 

Verdift for theT)laintifF^ with nominal damages. 



Godaud 
aiul anpthcr 


Gent, one. 


GarroWy S. G., and Comyn, for the plaintiffs. 


Scarletty for the defendant. 


[AttorHics, TurviUt and Benjamin.'] ^ 


Vide Toms v. Powell, 7 Eaft. 536. 


Aksley V. Birch. 


Thurl’day, 

JL-eb.ili. 


^ARROlV,S.G., for the plaintiff, applied that the At nia Priiu ia 
trial of this caufe might be put off for two days, f*"® i’’-’'"’ 
on an affidavit ftating, that a witnefs had been fud- to yt offthe ^ 
denly taken ill the preceding night ; but was likely to from 
be able to attend on the following Saturday, m.,y 

day in tiie SiCo 

tings to another, 

Marryaty on the other fide, contended, that an ap- 
plication to put off a trial was never liftened to when 
made on the part of the plaintiff, who having a con- 
troul over his own reqord, has only to withdraw it if 
he finds he is not prepared to try the caufe. 


Lord Eelenborough.— Where the trial is to be 
put off beyond the prefent fittings, fuch is the rule I 
have obferved. The plaintiff in that cafe muff with- 

Z 3 draty 
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, draw his record. Much valuable time is thus faved, 
‘ i^MstEv vhich would be wafted in thefe applications. Nor is 
«, there any gpreat harjdfliip impofed upon the plundff ; 

Birch. fQj. if I were to make an order to put off the trial, 
he muft pay cofts to the, defendaht ; and, either way, 
he can bring on his caufe again for trial with equal 
fttcility. But where, from the fuddenindiTpofttion of a 
witnefsywho may he able again to attend in the courfeof 
a day or two, or for any temporary reafon, the plaintiff 
Is prevented from trying his caufe in its order in the 
paper, yet has' ground'to believe he ftiall be able to try 
it before the fittings are over, it would be too much 
to make him withdraw his record; and 1 think a 
Judge at Niii Frius ought to make an order for the 
trial to Hand over till fuch time as the witnefs is likely 
to attend.— Let the trial of this caufe be poftponed to 
the day mentioned by the Solicitor General. 


Kkby, Robiks V . Gibson. 

Tcb. Z9« 


'Where a hill if 
drawn upon 
funds which 
there is reafon- 
able giround to 
czpeft will reach 
the hands of the 
drawee before 
it becomes due ; 
although they do 
net, the drawer 
it enticed to no- 
tice ofitsdif- 
honor. 


was an adion againft the drawer o^ a bill of 
exchange, dated at Buenos Ayres, 13th Septem- 
ber 1812. 

To excufe the want of notice the drawee was called 
and Hated, that he had no funds of the drawer in his 
hands- between the time when the bill was prefented 
for acceptance and its becoming due ; but he admitted. 


Where the drawer of a foreign biU of exrhaage happem to be in England when it becomes due 
and is diihonored, it is enough fyr the puipofe of chitting him, to have the bill protefted, aad to 
give him notice of the ft A of Its diihonor, witimit cottmuhicaung the pzoteft to him| or fending a copy 
«f it to the place when the.feell wag diairn. 


on 
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on crois*exaininadon, that he had notice before the xSij. 
bill was firft prefented, that it was drawn on a cargo m Jt 

of indigo and hides fhipped from Buenos Ayres by the * 

drawer ; that the cargo was at that time in the hands Gunv. 
of a broker for fale ; ,that one Whitby was to pay over 
the proceeds to anfwer the bill ; that before the bill 
was prefented for payment the hides had been fold and 
a lofs had arifen on them ; but the indigo was not fold ; 
and that without applying to Whitby on the fubjefl, he 
hadxefufed payment as not having funds. 


Lord Ellenborough ruled; that the bill having 
been drawn on expedted funds, it was neceflary to 
prove notice of its dilhonour (a). 

The plaintifF then proved that a protell wu rego* 
larly drawn up ; and read a letter from the defendsmt* 
dated id September i8t2, gi^ng the drawee notice 
of the bill drawn upon him, and faying that he was 
going to Rio Grande, and when he returned to the 
Havannah would write again. It was alfo proved that 
the drawer arrived in England before the bill was due, 
and [hat within the ufual time for that purpofe a letter 
was fent to his houfe, dating that the bill was dif- 
honoured, but not communicating the proted or a 
copy of it. 

Puller^ for the defendant, objected, that the plain- 
tlif was bound to Ihew, either that the proted had been 
fent out to Buenos Ayres, or that it had been regu- 
larly communicated to the defendant in England; This 
being a foreign bill of exchange, a proted was the 


(«) Rucker V. Hiller ante *17. 

Z4 


only 
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1813I only notice of its diflionour known by the cuftom of 
‘ according to the evidence before the 

• V. jui 7 > no' fuch notice had either been perfonally con-< 

G1B8OH. veyed to the defendant, or feht to the place from which 

the bill was drawn, where he might have been expeded 
to be found. 

Lord Ellbnborouoh was of opinion, that under 
the circumftances of the cafe enough had been done. 

And the plaintiff had a vcrdift. 


In the enfuing term a rule to fhew caufe why the 
verdid Ihould not be fet afide and a new trial granted 
was refufed, the Court being of opinion it was fufli- 
cient that the bill was protefted, and that the defend- 
ant had notice of the fa£t of its dilhonour, although 
the proteft was not communicated to him. They Ob'.' 
fe^ed, that this gave him an opportunity of calling 
for the proteft if he wiflied to fee it. 

Garrewy S. G. and Hultoriy for the plaintiff, 

Puller for the defendant, 

[Attorniet, Siokez and Xilhlewhite* ] 


Lee 


/'iefe Cromwell ». Hjiifon, N. P. Caf.511. 
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Lee q.t. 1;. BirKell. 

^T'HIS was an a^ion of debt to recover a penalty of 
■*" jf'ioo. for a£ling as a committee-man of the parifh 
of St. Martin-in-the-Fields, being at the faine time a 
colIed 9 r of the property tspc. • 

To prove that the defendant was a cplleftor of the 
property tax at the time in queftion, the clerk to the 
commiilioners was called, and delired to produce the 
book containing the defendant’s appointment. 

* 

The witnefs refufed to produce 4he book, or to 
anfwer any quellion concerning the defendant’s a£ls as 
coUe£lor, on the ground that before entering upon his 
office as clerk to the commiffioners, they had admi- 
nillered an oath to him, not to difclofe any thing 'he 
fliould learn in that capacity refpefting the property 
tax, except with their confent, or by force of an aft of 
parliament, 

• 

Lord Ellenborough.-t-I clearly think the oath 
contains an implied exception of the evidence to be 
given in a court of juftice in obedience to a writ of 
fubpcena. The witnefs mull produce the book, and 
anfwer all queftions refpefting the colleftion of the 
px, as if no fuch oath had beep adminillered tp him. 

• The witnefs had pot brought the book along with 
|pm } but the plaintiff recoyered a verdift (fubjeft to 

th? 




Friday* 

Feb. ly. 

Notwichftandiiii; 
the oath ad* 
miniftered to a 
colledlor of the 
property tax by 
the commiflion* 
ers, that he will 
not difclofe any 
thing he learnt 
in th.it capacity* 
except v;ich their 
confent, or by 
vinite of an aft 
of parliament* 
he is bound, 
when fubpocnaed 
as a witnefs, to 
give evidence of 
all fadls within 
his knowledge 
touching the 
matter isi (|uef* 
tion. 
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1813. the opinion of the court) upon another count of the 
q t * declaration, charging the defen^t with having afked 
* ’ as a committee>nian while he was a colle£lor of the 

Bibru£. affcOed taxes. * * 

• 

Holreyd and Abbott for the pl^tiff. 

Gdrrow, S. G. and Richardfon for the defendant. 

[Attomici, WilfhcA and /'inmorc.] 


Edden V . Read. 


ArNciptfor 
cuea figned by a 
derk of the De- 
puty Receivers 
General of a 
county in their 
name, may be 
given in evidence 
without a ftamp. ' 


was an a€tioi\ for money had and received, 
to recover the fum of j^’ioo, alleged to be due 
from the defendant to the plaintiff under the following 
circumffances : 

The pluntiff was a colleflor of king’s taxes in the 
parllh of Drayton Bajffetty in the county of Stafford. 
Thp defendant was a clerk to Mejfrs. Spooner and Att- 
woody bankers at Birmingham, and Deputy Receivers 
General for the county of Stafford. Accoroinq; tn the 
plaintiff’s cafe, on the 3d of Auguft t8o 9, he psf l the 
defendant the fum of ^€’500 for taxes, and had a re« 
cdpt from him for that fum. The defendant [ri’il'ed 
that the receipt was given for that fum by MiRr-kc, 
and that he only received if 400, which was that 
was carried to the plaintiff’s credit. 


On 
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On the part o£ the pUuntiff, the receipt was now iStj. 
offered in evidence. It was a printed form filled 
up, and was figned ** for Spgener and Attwoody v. 

« Wm. Reai>.” * 


The receipt being objected to, on the ground that it 
had no ftamp, fiat. 48 Geo. 3. c. 141. f. i. Rule 5. 
was cited, whereby it is dire&ed, that duties and 
afleflments (hall be paid in a ^ven manner to the 
Receiver General, “ for which payments the faid Re- 
** ceiver General or his Deputy ihallj give to fuch col- 
** lectors, receipts in writing, and for which receipts 
** no ftamp duty lhall be charged or chargeable, any 
** ftatute to the contrary thereof notwithftanding.’* 

• 

N. G. Clarke for the defendant. Hill infilled, tliat 
the recdpt was inadmilfible without a llamp, as it was 
given, not by the Receiver General or his Deputy, 
but by a clerk of Mejfrs, Spooner and Atiwood. . 

Lord £li.emborouoh.<— Spooner and 
wood are the deputies of the Receiver general, and the 
receipt is figned by the defendant as their agent. 
I therefore think it is given by them as fuch deputies, 
within the meaning of the zGt of parliament, and re* 
quires no llamp. 


Clarke then obje^led that the adion ought to have 
been brought againll Spooner and Attwood, and not 
the defendant, as upon the evidence the money had rupportaoRate 
J)een received by them, and he mull be taken to have Sd 
paid over to them the whole fum for which the receipt JS^****^ 
was given* 


Carrew, 
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1*13. Garrow, S. G. contra, contended that the 1 00 for 
which the plaintiff had not received credit muft ftill be 

V. fuppofed to be in the.defendant’s hands. 

Rjuo. * 

Lord Ellenborough. — If the objection is taken, 
I muft give effeft to it. The only evidence we have 
of the payment, is the receipt, and that purports that 
the money was paid to Spooner and Attwoed, They 
are the perfons liable, therefore, if the fum paid really 
was jiC^oo, 

. Plaintift' nonfuited. 


Garrow, S. G. and Heati for the plaintiff. 


M G. Clarke and Brougham for the defendant. 


[Attornies, Turner €Uid Jenmngf. ] 


Fide Duke of Norfolk v, Worthj', i Campb. 337. 


t 


SatuTdiy, Whseler Biiamah and Another. Aflimee^ of 

Feb. ao. -r. 1 ® 

Borman, a Bankrupt* 

c 

The iffignew of r^HIS was an a£Hon of covenant for rent, brought 
ing\^e(ihis againft the defendants as aftignees of a leafe of 

certsdn premifes in Bmihill Row, granted to Borman 
-before his bankruptcy. The pleas were limilar to thofe 
*ftw^Xnk ™ Turner v. Richard/on, 7 Eaft, ^35. 

ruptcy, for the purpofe of preventing a diftrefs paid the arrears of rent due, at the fame time in- 
timating*to the landlord that fhcy^did not fnean to take to the leafe unlefs it could be advantageoufly 
^pofcd of : the effeds were foon after fold and removed from the premifes : the leafe was at the 
fame time put up tofale by order of the aflignees ; but there were no bidders for it : they omitted 
to return the key to the landlord for near four months after : however, they were not afkcd^ for it, 
and they no otherwife made ufe of the premife&— /TeM, that th^y w«re not, under thefc circum- 
(l^ces, liable to the landlord as affiances of the leafe. 


Borman^ 
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Boriiian» the lelTee, was declared a bankrupt 26th 
June 1810, and the defendants were chofen his 
affignees on the i8ih of Augufl following. He pre- 
fented a petition to the'Lord Chancellor to fuperfede 
the commiflion, which was .afterwards difmilTed. On 
the 2iQl May 181 1, the bankrupt’s elfeffs ftill remain* 
ing on the premifes, the plaintiff threatened to diffrain 
them for three quarters arrears of rent due at the pre> 
ceding Lady>day. To avoid the diftrefs, Mr. Dixon, 
one of the defendants, accepted a bill for ihefe arrears, 
and it was then agreed between him and the plaintiff, 
that the leafe ihould be put up to fale, to fee if it was 
worth any thing, Dixon Hating, that otherwife it was 
not the intention of the affignees to take to the premifes. 
On the 28th of the fame month the bankrupt’s effedbs 
were fold on the premifes, and cleared away by the 
purchafers. The leafe was at the fame time put up to 
fale, by order of the affignees; but there was no 
bidding for it. The key was not fent by them to die 
plaintiff dll the 2 iff of September following. How* 
ever, they never made any other ufe of the premifes. 
The indenture of leafe remained all along in the hands 

of the bankrupt’s attorney;^ who had a lien on it. 

• 

Park, for the plainriff, contended, that under thefe 
circumftances the defendants had made theinfelves 
liable as affignees of the term. In Turner v. Richard* 
fin, it was held, the affignees of a bankrupt were not 
liable from the mere circumffance of putting the pre* 
mifes up to fale for the purpofe of afeertaining whether 
the leafe was of any value. But here the defendants 
had done a great deal more. By the payment of rent 
they acknowledged they were liable as the affignees of 

the 


1813. 

WllEELEK 
V, • 

Bramah 
and another, 
Aflignees of 
Borman, 
a Bankr\^pt« 
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^ - itij. the terta, and if they once took upon themfelyce diat 

Whmiwi c^^radler, they coidd not afterwards renounce k.— » 
«. Befides, from the length of ^e they had kept the 
plaintiff out of poffedion, they mull be confidered as 
A%nees of having taken to the preinifts. The commillion waa 
fued out in June i8io, and they made no offer to 
^ ' deliver up the key till the month of September in the 
following year. 

Lord Ei.i.£nborough. — I am of opinion that the 
defendants have done nothing to render tbemfelves 
liable as alfignees of the leafe granted by the plaintiff 
to the bankrupt. They paid nent, not as tenants, but 
for the exprefs purpofe of preventing a diftrefs, pro- 
tefting at .the fame moment, that they did not mean 
to adopt the term unlefs, upon a trial being made, k 
Ihould be found to be valuable. The premifes were 
put up to fale with the plaintiff's concurrence, and it is 
admitted the defendants had a right to make this ex* 
perhnent without incurring any perfonal liability to the 
landlord. The only other circumftance relied upon, 
is the delay to fend the key. Had they refufed to de- 
liver it, they would have been fubjed to an adion of 
fome fort at the plaintiff's fuit ; but the queffion here 
is, whether the fimple omiffion to fend the key was 
tantamount to entering and taking poffellion of the 
premifes. I clearly tl^k that it was not ; and that 
the defendants muff be taken to have repudiated the 
leafe as they had a right to do. 

Plaintiff nonfuited* 
Park and Marryat for the pliuntiff. 

CarraWf S. G. and Cmyn for the defendant. 

[Attoruieff, Zanghom and Jlduards,] , 
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ADJOURNED SITTINGS IN LONDON. 


Calvert v . Roberts. 

'J’HIS was an aftion by the indorfee againfl: the 
acceptor of a bill of exchange, dated 1 6th March 
1812, drawn by J. Stroud, payable to his own order 
at three months after date. 

• 

The bill was accepted by the defendant for Stroud's 
accommodation, and then bore date loth March. 
Stroud tried to negotiate it as it flood at firfl, but 
could not. Several days after, he altered the 10. to 
16 and itidorfed it away.— The obje^ion being talcisp 
that the bill was vitiated by this alteration,— 

Park for the plaintiff' contended, that an accommo- 
dation bill, payable to the drawer’s* order, may be 
altered dll it is negotiated. While in the hands of 
the drawer it evidences no contra^ on which an 
a€lion can be nuuntained. A bill for value may be 
altered before acceptance, and an accommodadon 
accq>tance only becomes eff'eflual when the bill is 
indoifed. 


Friday, 
Feb« 26* 


An accommoda^ 
tion billpayablo 
to the drawer*! 
order cannot be 
altered after ac- ' 
ceptance and an 
attempt tonegQ* 
tiate it, aad be* 
fore it is afluallj 
negotiated. 


Lord Ellemborouck.— This bill when dated loth 
March was a valid and complete inflrumenr, framed 
8 according 
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Caj.ve^t 

V. 


Robsbts. 


according to the intentions of the parties. Therefore 
the date could not afterwards be altered, even with 
their confent. The, alteratipn was tantamount to the 
drawing of a new bill. 

. Plaintiff nonfuited. 


Par£ and Gafelee for the plaintiff. 

Garrow, S. G. and Barrow for the defendant. 


[ Attoriiies, Jones and Barrov},"] 


Vide Cardwell v. Martin, 9 Eaft. 190. 1 Campb, 79. 


Rex V. Barnett. 

^HE indiflment charged that the defendant after 
s Eiix. c. 4- the making of a certain ad of parliament made in 

the parliament of the Sovereign Lady Elizabeth late 
o^'e^atutra*?* of England, &c. at a felhon thereof holden at 

Where it was fet Weftminftcr, in’ the county of Middlcfcx, in the fifth 

•ut in an indict- . r.ii 

ment as given by year of thercign or the laid late Queen,.entitlea, " An 
j^''rcfuw to “ ad containing divers orders for artificers, labourers, 
tu fOTavuSice^ “ fcrvants of hjufbandry, and apprentices,’* and after 
the firft day. of May then next enfuing, to wit, on, 
in& by the &c. and from thence continually afterwards, until the 
wWAtt^^en* day of taking that inquiiition, to wit, for the fpace of 
^^uh^niiiriit ntonths and upwards, at, ^c. did unlawfully and 
annot be wain- for his own lucre and gain, ufe and exercife the craft, 

tamed on 5 £lit. o » 

C.4. for cxercifing a trade ^vithout haxiiig ferved an apprenticefliip, Qiilela the defendant ii proved te 
have ezercifed tbf uade foe the fpace of a month* 

my ftery 
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myftery, and manual occupation of a printer, the 
fame being a craft, myftery, and manual occupation 
ufed and cxercifed within the rcalpi of England at the 
time of making the faid of parliament, the faid de> 
fendant not having *been brpught up therein feven 
years at the lead as an apprentice, in manner and form 
as in the faid a^ of parliament is mentioned, contrary 
to the form of the ftatute in fuch cafe made and pro< 
vided, and againft the peace, &c. 



Rex , 


V. 

Barnxtt, 


Scarletty for the defendant, objeded, that the title 
of the ad of parliament was mifrecited in the indid* 
ment, and he produced a copy of the ad lately printed 
by the King’s Printer, in which it is entitled, An 
“ ad touching divers orders, &c.” • 


Lord Eljlenborough was about to dired an ac- 
quittal, when Ruff head's edition of the ftatutes was 
produced, in w’hich the title of this ad correfponds 
exadly with that fet forth in the indidment. * 


Scarlett ftill infifted that the true title of the ad 
muft be fuppofed to be given in the copy printed by 
the King’s Printer. 


Lord Ellenborough faid, that in cafe of a recent 
llatute, he Ihould have aded upon the copy printed by 
the King’s Printer ; but with regard to a ftatute of 
Queen Elizabeth, he fliould confider Ruff bead to be 
corred, till the contrary was proved by an examination; 
of the parliament roll. 

’ It appeared in evidmce, that the defendant, who 
was a Jew old clothefman, within the period of time 
VoL. m. A a mentioned 
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mentioned in the indidment, fet up a printing prefs in 
his houfe, and printed a Hebrew almanack j but there 
was nothing to fhew, how long he had been employed 
in doing fo, and the work might have been done in 
the courfe of a few days., ' 

Scarlett infilled that the defendant was entitled 
to an acquittal, as he had not been proved to have 
cxercifed the trade for the fpace of one month. The 
ilatute forbids the exercifing of a trade without having 
ferved an apprenticelhip, “ upon pain that every per- 
fon willingly ofiending, or doing the contrary, lhall 
“ forfeit and lofe for every default, forty ihillings for 
« every month.” Therefore till the trade had been 
exercifed a month, there was no default, and no penalty 
was incurred. 

Garrow, S. G. eontrht contended, that the afl was 
violated, and an indictable offence was committed by 
exercifing the trade in any one inllance without having 
ferved an apprenticelhip ; that a diferetionary punilh* 
ment nught be inflicted, as in cafe of other mifde> 
meanors ; and that even if the punilhment were con- 
fined to the penalty, that might be apportioned accord- 
ing to the length of time the jury Ihould find the trade 
had been exercifed. 

Lord Eixenborough. — lam of opinion, that until 
the trade has been illegally exercifed for a month, no 
indidable offence has been committed. The defendant 
is therefore entitled to a verdiCl of acquittal. 


iSij. 

Rtx 

Barnktt. 


GarroWi 
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GanoWi S. G. and Hart for the plaintiff. 

Scarlett and Beard for the defegdant. 

[Attorj^ics, Jonci and yaac$^ 





V. 

Barvktt. 


Vide Cunningham Watfon ante 249. 


Dale -z;. Birch and another. Sheriffs of London* 

was an adion for money had and received, to After a return 
recover the furnof,^49, which the defendants had lhat'the mraiey* 
levied under a writ of fieri facias at the plaintiff's fuit, 

to an action 

The plaintiff’s counfel merely gave in evidence an and received, 
examined copy of the Ji.fa. and the defendants’ re- Jem^ndo" Jay- 
turn, {fating that they had levied the .^49. 

Park, on the other fide, faid this a£fion had been de- 
fended to try the queflion, whether the flieriSs in every 
cafe are bound to run in fearch of the plaintiff to pay 
him the money levied. He was inftrufted he fhould 
be able to prove in this cafe, that as foon as the money 
had been levied and paid into the office, the plaintiff ’s 
attorney had notice that he might receive it at any 
time when he fhould call or fend for it. He refufed, 
however, to do either, and before making any demand 
of payment vexatioufly commenced this aftion. But 
If the fheriffs were liable to be haraffed with fuch 
affions, they might be ruined in performing the duty 
A aa of 
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1813. of their office. Huw could they tell where the plaintiff 

was to be found ? He might not even be within their 
bailiwick, but in a difbuit pajrt of the world. If they 
Birch wen lj.;blc to an aftion after demand of payment once 
Ishcri/Ts of ’ ihtn, they were to hold the money to an- 

Londun. fwer the exigency of the writ. 

Lord Ellenborougii.. — Where any vexatious 
proceedings are inilimtci! againft the fherifp. the court 
will proteft them. U})on the facts ftated^ I think the 
court would have flayed this aftion, and perhaps fome 
application for relief may ftill be made with effefl:. 
But fitting here, I can only confider whether the aftion 
in point of law is n'laintainable, and I make no doubt 
tliat it is. Upon tlie flicriffs’ return, the .^^49 was 
certainly money had and received by them to the 
plaintiff’s iij'c ; and as it had never been tendered to 
liim, he had flrlcily a right to bring an aftion to re- 
cover if, without any previous demand of payment. 

The plaintiff had a vei'dift ; and it was fuggefted on 
his behalf, that payment had repeatedly been demanded 
of the officer who had made the levy before the aftion 
was commenced, 

Jervis and Campbell for the plaintiff. 

Park and Andrews for the defendant. 

^ [ActornicF, Hurd and ^aacs.'\ 


Smith 
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Smith and another, Affignees of Williams, a Monday, 

. . March X. 

Bankrupt, v. Currie. 


was an aftion of trover againft the Iheriff of 
HertforcKhire, for taking the bankrupt's goods in 
execution, on the 2 olh of November laft ; and the 
qucflion was, whether an a6l of bankruptcy had been 
committed before that day. 

It appeared that Williams^ who was a wine and 
fpirit merchant at St. Alban's, owed a fum of •money 
to a carrier of that town. The carrier's collecting 
clerk had been in the habit of making his rounds 
between one and two o'clock, which was the time 
when Williams dined. In the month of OSober Wil- 
liams told his fervants that the clerk was extremely 
troublefome in calling for money at that hour, and 
defired that he might be denied to him. The clerk 
called twice afterwards between one and two to de- 
mand a debt due to the carrier ; WiUiams was in the 
houfe both times ; but his fervants laid he was from 
home, 'rhey afterwards told him what they had done, 
and he did not difapprove of it. — He continued ac- 
ceffible.to his other creditors at bufinefs hours till after 
the execution. 


A trader who is 
denied by his 
own orders to • 
creditor in tho 
habit of calling 
upon him to de* 
nmiid a debt 
when he is at 
dinni r, does not 
commit an a6t of 
bankrupuy, if 
his intent be to 
avoid interrup- 
tion at that hour, 
and not to delay 
the creditor, 
although the 
creditor be 
thereby delayed. 


Bark, for the plaintiiT, contended, that the denial 
to the carrier’s clerk was a clear aft of bankruptcy in 
Williams, as his creditor was thereby delayed., 

A a3 


Lord 
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iSrj. Lord Ellenborough.— The queftion is, whether 
^ Smith * fFilliams's intent to delay a creditor when he 

and another, ordered himfelf to be denied. If his ob]e£): was merely 
"lAMs^ to eat his dinner in peace and quietnefs, he committed 
a Bankrupt, no a£k of bankruptcy by excluding a creditor while Jie 
Cuimia employed. Bankruptcy the law conllders a 

crime, and the intention of the ad mud be examined. 
A fimple denial to a creditor is not enough to make 
a trader a bankrupt. He may not only order himfelf 
to be denied at unfeafonable hours in the nigiit ; but 
in the courfe of the day when he is taking his meals, 
and on other occafions which may be eafily imagined, 
he may refufe to fee his creditors without meaning to 
delay them, and therefore without committing an ad 
of bankruptcy, although they fliould for a time be 
delayed. 


FlaintilTs nonfuited. 


'Park anil F.fpinnjfe for the plaintiffs. 

Carreiv, S. G. and Gurney for the defendant. 


[Auoi flies, iKdoe/c/t A\ihn'ij,'\ 


V'ldi RobfTtfGn V. Liddell, 9 Liill. 4^7. liolroyd v. Gwyiine, 
Z Tdunl. 176. 


La 
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La Neuville and Another v. Nourse and Another. 

^'HE plaintiffs had fold thq defendants ten dozen of 
Burgundy. In about a twelvemonth after, the 
defendants applied to have it exchanged for the like 
quantity of Champagne, a wine then at the fame price. 
The plaintiffs agreed to this, and the exchange took 
place. When the Burgundy was fent to the defendants, 
it was of the firfl quality and .in the hell condition ; 
but when it was returned, it was found to be quite four 
and only 6t to be ufed as vinegar. 

This was an aftion of affumpfit to recover the value 
of the Champagne, or a compenfation for thfe bad con- 
dition of the Burgundy. The declaration contained a 
great nuinbti oi fpecial counts, alledging different 
proniifes on the part of the defendants, that the wine 
returned was in good condition; but there was no 
evidence of any exprefs promife by them upon the 
fubject, or of any reprefentation refpefting the con- 
dition of the wine. 

Lord Ellf.nborougii faid, he was of opinion that 
without evidence of an exprefs warranty, or of diredt 
fraud, the adlion could not be fupported, and that the 
maxim of caveat empter applied to this cafe. 

Plaintiff nonfuited. 

GarroWf S. G. and Abbott^iox the plaintiff. 

Park for the Defendant. 

[Attornics, Bovill and Hillyard^ 


ii* 


Tuerday, 

March a* 

Where a cuf- 
tomer who luul 
bought a quan- 
tity of burgundy 
of excellent 
quality from a 
wine merclianty 
Tome time after 
procured him to 
exchange a por- 
tion of it for 
wine of a diflfer- 
ent delcription ; 
— /icW, that 
there was no im- 
plied wlurrantj on 
the part of the 
cudomer as to 
the date of the 
wine at the time 
of the exchange, 
and that .although 
it had then be- 
come quite four, 
trie wino mer- 
chant had no 
remedy, without 
proof that the 
other knew its 
deteri^ .aied con- 
diti<m and in- i. 
tended to prac- 
til e a fraud. 


Vide Parkinfon v. Lee, 2 Eaft. 314. 

A a 4 


Read 
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Tuefday, 

March 


Whtre gaods 
, were Ibid “ to be 
paid for by E.’s 
’till on P. with- 
out rccoiirfe on 
the buyer in calc 
of its not being 
paid although 
the buyer then 
knew the hid to 
bcworthno'hing, 
he is not liable 
to an adlion of 
inch bitatiis 
alfurnpiit for the 
value of the 
goods. 


Read v . Hutchinson, 

t 

'JpHIS was anadion of indebitatus affumpfit fdr goods 
fold and delivered. 

The following is a copy of the fale note : 

“ i6 Oft. 1812. 

Sold for account of Mr. James Read, 

“ To John Hutchinfon, 
“ Seven pipes Guernfey red wine, ex Prince Re- 
“ gent, at ife’47. per pipe, as they lie in the London 
dock. ' . To be paid for by Mr. Edward’s bill on 
Mr. P. Young of j£’328. 12 s. due in December 
“ next, without rccourl’e on the buyer in cafe of its 
not being paid.” 

The wines were immediately transferred in the 
London docks to the defendant, and he gave the bill 
upon Young in payment. 

The plaintifl ’s cafe was, that this bill was difhonoured 
when due, and that the defendant at the time of the 
fale perfeftly well knew it was worth nothing, and had 
deceitfully reprefented it as an available fecurity. The 
defendant it was contended was therefore ftill liable to 
pay for the goods. parte Dickfon, 6 T. R. 142. 
Ex parCe Blackburn, 10 Vef. Jun. 204. Owenfon v. 
Morfe, 7 T. R. 64. and Anonymous, 12 Mod. 517, 
were referred to as in point. 


Lord 
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Lord Ellenborough. — I am of opinion this aftion 1813. 
cannot be maintained. If there be any contracl be- ^ "read^ 
tween thefe parties, it is that evidenced by the broker’s ’ v. 
note ; and according to that, the wines were not to be HuxcHjiNsost 
paid in money, but vfere to b^ bartered againft a bill 
of exchange, and it was exprefsiy ftipulated, that the 
buyer was not to be liable in cafe the bill (hould be 
diCionoured, Therefore he never was indebted to the 
plaintiff for the price of the wines, and the law cannot 
imply a promife on his part to pay for them. If the 
contrafl: is altogether refeinded, /here i^ no fale. The 
defendant is not a purchafer of the goods, but a per- 
fon who has tortionfly got polfeffion of them. If he 
knew at the time that the bill w'as worth nothing, I 
think he is anfwcr' ole no the plaintiff to the antount of 
the value of the goods ; but this is not the proper 
remedy. "I'he plaintiff fhould have brought trover, or 
an adion of deceit. 

Plaintiff nonfuited. 

Park and Storks for the plaintiff. 

Garrow for the defendant, 

[Attornies, Sag"ai’s and Skmvooit^J 


Vide Thompfon v* Bond, 1 Campb. 4. 


Annbtt 
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WeineSidy^ 
March 3. 


Where a (hip is 
mortgaged, but 
the mortgagor 
continues in pof* 
feffion, the maf- 
tcr employed byj 
him cannot main- 
tain an adlion for 
wages and dlf- 
burfemcnts 
againft the mort- 


Annett V. Carst'aim and Another. 

f 

• 

^HIS was an afUon for the plaintifTs wages and 
difburfements as mailer of the fhip jif’r/y Cajllet 
of which the defendants were alleged to be the 
owners. 

In Auguft I? 10 Wi Majfon was foie owner of the 
velTel in quellion. At that time he borrowed the fum 
of 5,000. from the commilfioners appointed by an 
aft of parliament to grant loans for the relief of per- 
fons itl. trade. The defendants became his fureties to 
government; and for their indemnification he tranf- 
ferred to them (amongft other things) the legal title 
to the fhip jlirly Cajile. She was regiftered in the 
port of London ; but happened then to be at Portf- 
mouth. Majfon executed an abfolute bill of fale of 
the veflel to the defendants, for the nominal con- 
fideration of tor. This was lodged at the cuflom- 
houfe, and a few days after, an indorfement was made 
on the certificalc of regiftry according to the regifter 
afts. At the fame time, a mortgage deed was executed 
conveying the veflel to the defendants for their indein* 
nification, and containing a covenant to re-transfer 
her to Majfon. 

The plaintiff had previoufly been employed by 
Majfon as mafler of the Airly Cajlle. He had no 
direft information of the above tranfaftion ; but the 
indorfed certificate of regiflry was delivered to him, 

8 which 
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which ihewed that the defendants had become the >813. 
regiftered owners. He was never introduced to them, ^ Annktt * 
or received any orders from theiQ, or had any com- v. • 
munication with them re’fpefting the concerns of the 
fhip. On the cond-ary, he; continued to correfpond 
with Maffon as his owner. Soon after the transfer he 
failed to the Weft Indies, and thence to thellavannah, 
from which he brought home a cargo to England. 

During the voyage he received Maffon' s inftruflions 
for his conduA ; and on his return he gave the docu- 
ments for receiving the freight,to Majffbn, who received 
it accordingly, and applied it to his own ufe. It was 
for the plaintiff’s wages and difburfements during this 
voyage that the action was brought. Soon after the 
fhip’s return flie was broken up as unfervicegble, with- 
out having been taken polfelfion of by the defendants, 
who never derived any benefit from her earnings or 
proceeds, 

Garrow, S. G. maintained, that under thefe circum- 
ftances the plaintiff w'as entitled to recover. The de- 
fendants were the legal owners of the fliip j they were 
entitled to receive her freight ; and they might have 
difpofed of her as they thought lit. * They were there- 
fore liable to thufc who fupplied her with ftores, or 
were employed in navigating her. Could it be doubted 
that an aiftion might have been fupported againft the 
defendants at the fuit of a perfon who repaired the fhip 
after the transfer by the captain’s orders ? Such a 
perfon might unqueftionably refort to the legal owners, 
and was not bound to inquire whether they were 
piortgagees or truftees, or were beneficially and ex- 
plufively interefted. the captain might give an 

action 
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_ a£lion againd the defendants to a ftranger, he furely 
'^NET^ maintain one himfclf. The indorfed certificate 

V. of regifil-y informed him of the change of title. From 
udano^r moment of the transfer the defendants muft be 
confidered as his employers, and Majfon was merely 
their agent. 

Lord Ellenborough. — W e are here to confider, 
with whom has the plaintiff contraded? There is 
exprefs privity of contract between him and Majfon, 
The legal ownctfbip of • the fhip thus becomes imma* 
terial. The transfer of the title to the defendants did 
not at all affeft the relation fubfifting between Majfon 
and the plaintiff. I'he plaintiff was employed by 
Majfon driginally, and continued to treat him as his 
employer throughout. What right then can he have 
to refort to the defendants ? It might as well be faid, 
that if I mortgage my eflate, my lleward who con- 
tinues to manage it for my benefit, may maintain an 
action for work and labour againft the mortgagee. 
Title has nothing to do with thefe cafes. We muft 
look to the contraft between the parties. 

Plaintiff nonfuited. 

« 

Garrowy S. G. and Richardfon for the plaintiff. 

Park^ Abbott j and Campbell for the defendant. 

[Attornies, Sherwood and Crowder J Co.] 

Wefterdell v. Dale, y T. R.306. Young v. Brandcr, 
8 £aft. lo. Trewhclla v. Rowe, 11 £afl;. 435. Frazer v. 

• March, 13 Eaft. 238. 2 Campb. 517. 


Fomin 
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Fomin v. Oswell and Another. 

declaration Hated that*the plaintiff was poffeffed 
of a fliip called the Wa/Tulv, and divers eoods on iwWc to an 

, ,, ri ° "*E* 

board her, which he was about to lend on a voyage lefting to infeit 
from London to Gottenburgh and Feterlburgh ; that ubeity t 7 <^ 
for the better fecurity of the faiJ adventure from cap- papen, 

ture or detention by the enemies of our Lord the King, ftrudions given 

- . , , V • iT 1 ^ L contain 

he intended to caufc ccrtiiin nmulatcd papers to be no direction for 

put on board the faid fhip, importing her to have failed IhhoSgh^may 

with the faid goods from the port of Angro in the b!iiy comJunl- 

Weftern Iflands, whereof the defendants had notice; 

and that in confideration that he employed •them as papers were to 

his agents to procure infiirance to be effefted for hinl ^yage^ ”* **” 

of the fum of jfi,£oo. upon the faid Ihip, and .^500. 

upon the faid goods, they undertook to procure to be for carrying 

inferted in the policy or policies of infurarice fo to.be and^'tl'e 

effefted, leave for the liiid Ihip to carry fuch limulated Kbcrty t^dofo, 

papers. The declaration then alleged, that although ’Hured could 

the defendants effeefed the policy, they negledled to thatan 

procure fuch leave to be inftrtcJ in Jl ; that the fliip he maintained 

and goods wei'c captured during the voyage ; and that fmance'brokew 

from the fimulated papers being on board without fuch "dude 

leave, the plaintiff was prevented from recovering the the premiums 

fums infured from the underwriters. There was an- trary to the in- 

other count in the declaration, for omitting to include Siem^^effla- 

in the policy the premiums of infurance and the 

duties. the alTured viere 

not damnified by 

. ' thisnegle^. - 

This is the policy of infurance mentioned in Ofwell 
and another v. Vigne, 1 5 Eq/t, 70. where the Court 

decided. 
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18(3. 

Fomin 

• V. , 

OSWELL 
and another. 


CASES AT NISI PRIUS, 

decided) that the affured on a policy on Hiip not hat- 
ing leave to carry Hmulated papers, cannot recover for 
a lofs by capture, if it appear by the fentence of the 
foreign prize court, ‘that one*of the caufes Hated for 
the condemnation was the carrying of fimulated 
papers (a). 

The defendants were the infurance brokers who 
efiefted the policy, and who brought the former action, 
averring the intereft to be in the prefent plaintiff, a 
Ruilian fubjedl: refident at Peterfburgh. 

It was now proved that E. Pindar ^ the captain of 
the Waffily, had firft fome verbal converfation with 
the defendants concerning the infurance, in which he 
informed* them he was to carry Hmulated papers. He 
afterwards fent them the following written inffrudions : 

** Meffrs. Ofwell & Selby. 

“ Gentlemen, 

“ In a late converfation on the fubjeft of effeftlng 
** infurance on my lliip, and the refunding £600. 

which I had paid into the hands of Mr. Selby 
** through Mr. Bilhop, in which you were kind 
enough to atquiefce. In confequence whereof, 
wait on you with the particulars of infurance of 
** isf’i,5oo. on the brig Waffaly, formerly the Elbe 
“ of Hull, George W eyer, mafter, from London to 
“ Gottenburgh and St. Peterfourgh, with or without 
** convoy, againft the dangers of the feas, enemies, 8cc. 
— -** ^£■'500. on goods. Do. Do. 


(a) 5 ee alfo Horneycr v. I.ufliington, ly Eall. 46, 

— “ j£’6oo* 
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jf6oo. on the faid brig againft feizure after her 
“ arrival at Pruilian port. 

— “ .^2,600.— -This fum to be infured with pre- 
mums and duties^ by vthich you will oblige, 

• Yours, &c.’' 

London, 21 April i8io.”* 


1*13. 

Fomiw 
•. » 
Oswku 
and another. 


Topping, for the plaintiff, contended, that the 
brokers were clearly bound to infert a claufe in the 
policy, giving leave to carry limulated papers ; and 
^as they had difobeyed politive inftrudipns to include 
the premiums and duties, they muff *make good the 
lofs on this fcore, which amounted to ^^350. 


Lord Ellenborouoh. — I do not think .the de« 
fendanls are liable on the tirft ground, as the written, 
inftruftions arc lilent concerning fimulated papers. 
Notwithftanding the prior converfation, the captain 
might have refolved not to carry any ; and if he was 
to carry them, it did not follow that he wilhed a lebve 
for this purpofe to be inferted in the policy, having 
faid nothing upon the fubjc6t when he gave the par- 
ticulars of the infurance. — For omitting to include the 
premiums, the defendants would cestainly be liable if 
the plaintiff had thereby fuftained any damage ; but 
the Court has decided that he was not entitled to reco- 
ver upon the policy, and he would not have been in 
a better fituation if the premiums had been included. 
As to the firff complaint, there is a lofs without an 
injury ; as to the fecond, there is an injury without a 
lofs. I am therefore of opinion, that on neither 
‘ground can the action be maintained. 


The 
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;S6o 

>8ij. The plaintiflf, however, recovered a verdift.for a 
f oMtu * balance of j£’ 4, admitted to be due to him upon an 
• V. account rendered by the defendants. 

OsWELL ' , 

and another. Topping and Marryat for the plaintiff. 

Garrow, S. G. and Park for the defendant. 

[Attoniics, Mlchellm\A Gregfon,'^ 


Vide Wilkinfon «. Coverdale, i Efp. Rep. 74. Wtbfter v, 
Dc Taftet, 7T. R, 157. Comber v.-Anderfon, 1 Campb.523. 


COURT OF COMMON PLEAS. 


SITTINGS AT WESTMINSTER. 


Tuefday, BlSHOP AND OTHBRS V. WaRE. 

Feb. 16. 


The mailer of a 
(hip has no right 
to detain goods 
for wharfage, if 
the conlignee 
tenders the 
freight, and re- 
quires them to be 
delivered over 
th» fhiifs fide. 


^JpHIS was an affion on the cafe for not delivering 
goods according to a bill of lading, — with a count 
in trover. 


The plaintiffs Ihipped at Hull, on board a veffel 
belonging to the defendant, a package of files, to be 
carried to London. The bill of lading was in the 
ufual form. Hating that the goods were to be delivered 
on payment of freight. When the veffel had arrived, 
10 and 
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and was moored oflf Cuftom-houfe Quay, the plaintiffs 
fent a bargo for their goods, which they required to be 
put over the (hip's fide into the barge, at the fame time 
tendering the freight. The captain infifted upon his 
right to wharfage ^ well as freight, and refufed to 
deliver up the goods till the ?irharfage was paid. 



Bishop 
and others 


V. * 

WaR]5. 


It was now proved, by way of defence to the a£Hon, 
that when goods are put over the (hip's fide after (he 
is moored at the wharf, half wharlage is ufually paid 
by the confignee, — which was contended to be a rea- 
fonable demand, as the goods dterive a*benefit from the 
(hip being moored at the wharf, although they arc not 
actually landed there. 

Sir James Mansfield. — If the goods ‘-are not 
landed^ a compenfation mult be made for the benefit 
derived from the wharf, by the owner of thQ lliip. 
The goods cannot be fubje£tcd to this charge, more 
than to many others which are incuired by the fhiff in 
the courfe of the voyage. According to the bill of 
lading, the goodsJn queflion were to be delivered on 
payment of freight. The defendant, therefore, could 
have no right to detain them for what;fage. 

The plaintiffs had a verdid. 

Shepherd, Vaughan, (Serjts.) and Brougham, for the 
plaintiffs. 


Beft and Pell, Serjts. fgjr the defendant. 


Vide Sjredi r. Hajr, 4 T. R, »6o. 


V0L.III. 


Bb 
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SITTINGS AT GUILDHALL. 
Coram Gibbs, J. 


Tuefday, 

F«bra3. 

Where, upon an 
accommodation 
bill becoming 
due, it was pre« 
fented for pay- 
ment to the ac- 
ceptor, and he 
nromifed lo pay 
' ; — held^ that 
he was not dif- 
charged by time 
being afterwards 
giv^n, without 
his confent, to 
the drawer by 
the indorfee, 
who knew that 
it had been ac- 
cepted for the 
drawer's accom- 
modation. 


Kerrison V . Cooke. 

« L 

^HIS was an a£lion agdnft the acceptor of a bill of 
exchange, drawn by J. S., payable to his own 
order, and indorfed by him to the plaintiffs. 

I 

The defence was, that the bill had been accepted 
merely for the accommodation of J. S. ; that the plain- 
tiff tfras aware of this circumftance ; and that upon the 
^bill becoming due, he gave time to J. S., without the 
concurrence of the defendant. Laxion v. Peaty 
2 Campb. 185. was cited as in point. 

The fafts relied upon were proved ; but it further 
appeared, that 'when the bill became due, the plaintifif. 
prefented it for payment to the defendant, who pro- 
mifed to pay it. 

Gibbs, J. — Admitting Laxion v. Peat to be law, 
of which grave doubts have been entertained, the pre- 
fent cafe may be diftinguifhed from it. Lord Ellen- 
borougk’s decifion there proceeded upon the ground 
that the drawer, according to the underftandiag of the 
different parties to the bill, was confidered as primarily 
9 liable. 
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liable, and was in the firft inftance looked to for pay- 1813. 
ment. But here, payment is demanded of the acceptor 
when the bill becomes due, and be then promifes to 
pay it. This ihews that *he was held liable as in the Cooke. 
common* cafe of the Acceptor, of a bill of exchange j 
and I am of opinion that he was not difcharged by time 
given under thefe circumftances to the drawer. I am 
lorry the term accommidation bill ever found its way 
into the law, or that parties were allowed to get rid of 
the obligations they profefs to contraft by putting their 
names to negotiable fccurities. . 

The plaintiff had a verdict. 

Bejl, Serjt. and Tancmd for the plaintiff. 

Shepherd, Serjt. and Selwyn, for the defendant. 


Vide Collott v. Haigh M/e28s. 


Cooper, and another v. Gibbons. wednetiay, 

• Feb. 'M* 


^jpHIS was an adion for the value of a pipe of wine ; 

and the queftion was, whether it had been fold 
by the plaintiffs to the defendant and one Robert/on 
deceafed jointly, or the credit had been given to 
Reberifon exclulively. 


If upon a notice 
to produce books 
of account, they 
are not pro- 
duced, this cir- 
cumltaiice affbrdg 
no legal ground 
for any inference 
rerpe^ingcheir 


The plaintiiFs proved that the wine had been de- merely entitles 
Uvered at a houfe in which the defendant and Robert- 
yo», who were partners in trade, were living together. 


Bba 


The 
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*8 13. The circumflance chiefly relied upon by the de- 
* fendant was, that notice had been given to produce 

ud another the plaintiffs’ bcxdcs, containing any entry of this lale, 

^ *'• ' and that they were not produced. 

Gibbons. ' * 

r 

Vaughan^ Serjt. for the defendant, inflfted, that the 
jury were bound to infer that Robert/on alone was de* 
bited with the price of the wine, and that the fale had 
been excluflvely to him. 

Gibbs, J.— tI have confldered this fubjed a good 
deal, and I am of opinion that the jury are not autho' 
rized to draw any fuch inference from the circum< 
ftance relied upon. The non>produ£lion of the plain- 
tiffs’ books, after a notice to produce them, merely 
entitles the defendant to give parol evidence of their 
contents. 

The plsuntiffs had a verdid. 

' Be^i Serjt. and Gafelecy for the plainti^. 

Vau^hany Serjt. for' the defendant. 
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tENT ASSIZES, 53 GEORGE III. 
WORCESTER. 


Coram Bayley, J. 


Skeye V. VOYC*. 

V 


18IJ. 

Monday, 
March 8« 


CATURDAY, March 6, was the commiffion day at Atthe*ffi*es, if 
Worcefter. The Judges arrived in the evening and beg"* oil'tSf 
opened the commiillon in the ufual form. * comniiaion d»y, 

* caufea inuft be 

- entered with the 

This morning at nine o’clock the Nifi Prius Court Ibefotlng*^* 
fat for the difpatch of bufinefs. About half an hpur 
after, Damcey moved, that the judge’s inarlhal Ihould 
be direfted to receive a record, and enter the caufe for 
trial ; and he contended, that till 12 o’clock, this 
might be iniilted upon as a matter of right. 


Fayley, J. — The plaintiff has no right to have his 
caufe entered after the fitting of the court this morning. 
Where bufinefs is not done upon the commiffion day, 
' caufes muff be entered before the court fits on the day 
when bufinefs is begun. I had occafion to ftate this 

B b 3 rule 
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1813. 

i-. — J 

Skeye 

• V. 

VoVCE. 


Tuefday, 

March 9. 

In trcfj'afs 
^qiiare clauftim 
ficgit, if ihc dc- 
fcndanC flead? — 
as to coming with 
force and arn)K 
and wh itliicver 
elfc is agiinR the 
peace, 

and as to the rc^ 
Gdiie of tlie tr^'l- 
palTcs, a juilific.i- 
tion, which is 
denied by the re- 
plication ; at the 
trial he has a 
right to begin 
aiid to have the 
general replyt 




rule the laft time I fat here. It is the rule of all the 
circuits ; and I wiih it were generally known. If from 
miflake, or any fpeqial circumftances, a caufe hasjiot 
been entered in time, I will ifflen to an application for 
leave to enter it ; but aft^r the fitting of the court, the 
marlhal has no authority to receive the record and 
enter the caufe, without an order being made for that 
purpofe. 

Barnes for the defendant. 


Fiic R. G. H. 14Gcc.lI. K. B. and C.P. 


Hodges v. Holder. 

T^ECLARATION in the ufual form for breaking 
and entering plaintiff’s clofes, and with horfes 
and carriages treading clown the grafs and fubverting 
the foil, &c. The defendant pleaded— as to coming 
with force and arms, and whatever elfe was againfl 
the peace of our lord the King, Not Guilly y and as 
to the refidiie of the trefpaffes, a right of way ; which 
was traverfed by the replication, and thereupon iffue 
was joined. 

The pleadings being opened, a queftion arofe which 
party fhould begin. This right was claimed for the 
defendant, as he did not deny the trefpaffes and was 
bound to make out his juftification. For the plaintiff, 
it was contended, on the other hand, that Not Guilty 
having been pleaded to part of the declaration, the ifl'ue 
lay upon him. 


Bayley, 
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Bayley,. J. held, that this plea of not guilty as to 
force and arms, was not a general ilTue ; and that as it 
did not throw the neceility of any proof on the plaintiff, 

the defendant ought to b'egin. 

• 

This courfe was accordingly purfued. The de- 
fendant’s witneiTes were examined firfl, to prove the 
right of way, and the plaintiff having afterwards called 
witnelles to difprove it, the defendant’s counfel had 
the general reply. 

Verdi£f for.the defendant. 

Jervis^ Peake^ and Puller^ For the plaintiff. 

Dauncey^ Abbott^ and Taunton^ for the defendant. 


yidi Doe d. Corbett t/, Corbett, next cafe. 


3fi7 

18x3 

V— — 
Hodgbs 

V. 

Holder. 


Bb4 



6XF0RD ciRcmr, 




SHREWSBURY. 


Coram Bayley, J. 


Doe d. Sir Richard Corbett, Bart, v, CoRBstt, 
Clerk. 

'pHIS was an ejedment for the manor of Longnor 
and various other eilatcs in the county of Salop. 

4 

The lefibr of the plaintiff claimed under the will of 
Sir Richard Corbett, Bart, deceafed, made in the year 
1 764 j the defendant, under a codicil to the fame will 
made in the year 1771. This codicil was impeached 
by the IcfTor of the plaintiff, on the ground that when it 
was executed the teftator had fallen into a date of 
under the wiu, dotaftc, and that uudue influence had been exercifcd 

h»an*htto ’ 

begin and to have OVCr hlS HUlldt 

the general reply. ^ , 

Tile pleadings being opened, the defendant’s coun* 
fel faid, they admitted the title of the leffor of the 
plaintiff under the will, and claimed the right of firfl 
proving their cafe and having the general reply, 
Goodtitk on the demife of Reveit v. Braham, 4 T. R. 
496. was cited as in point, where upon a trial at bar 
it was decided that the defendant in ejeRment is en> 
titled to the general reply, where the plaintiff claiming ' 
by defeent proves his pedigree and flops, and the 

defendant 


Friday, 
March 19. 


In fjertment, 
w hare the lellor 
ot the plaintiff 
claims under a 
v'lll, and the 
defendant under 
,a codicil thereto, 
the validity 
of which is 
the queltioii 
between them, 
the defendant on 
Admitting the 
title of the IcfTor 
of the plaintiff 
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defendant fets up a new cafe in his defence, which is 
anfwered by evidence on the part of the plaintiff. 

• 

On the other fide, tliey denied the application of 
this rule, where both the contending parties claim 
as devifees under the fame teilator. 

Baylev, J. — think the principle is the fiune in 
both cafes. The devifee named in the codicil ftands 
in the fame relation to the devifee named in the will, 
as the devifee named in the will do^ff to the heir at 
law. Between the two latter, the queilion turns upon 
the validity of the will, and the party who has to elta* 
bliih it, has been held to be entitled to the general 
reply. 1 conceive, therefore, that the fame.privilege 
ihould be allowed to the prty who has to eftablilh the 
validity of the codicil. 

The defendant accordingly began, and proved fo 
very ftrong a cafe in fupport of the codicil, that the 
counfel on the other fide declined offering any evi* 
dence. 

Jervis i Taunion, Puller, and Camptell, for theleffor 
of the plaintiff. 

Dauncej, Hart, Abbott, and Petit, for the defendant. 


5 ^ 

1813. 

Dok d. Sir 
Richard 
Corbitt, 
Bart. 

V. 

Corbett, 

ClerL 


Fide Hodges v. Holder, an/e 366. 
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OXFORD CIRCUIT. 


Mondiy, 

April 5. 

It is an indi^able 
offence, fraudu- 
lently to obtain 
goods, by giving 
iiynyment a 
cheque upon a 
banker with 
whom the party 
keeps no cafh, 
and which he 
knows will not be 
paid. 


6LOCESTER. 


Coram Bayley, J. 


Rex V . Jackson and Another. 

♦J'HIS was an Indi^ment on 30 Geo. 2. c. 24. for 
obtaining goods on falfe pretences. 

The profecutor was a jeweller at Cheltenham, who 
was defrauded of goods to a conflderable value by the 
defendants. Among other things, for the purpofe of 
deceiving him, they gave him in payment of the goods 
a cheque upon Wright Sff Co., Bankers, in Henrietta 
Street, Covent Garden , — with whom it was proved they 
kept no cafh and had no account. 

Ludlow, for the defendants, contended, that as 
far as the cheque was concerned, they were not 
criminally liable t and cited Rex v. Lara, 6 T. R. 
565. in which it was held, that an indidment could 
not be fupported againfl: a perfon for delivering a 
draft on a banker, which he knew he had no authority 
to draw, and would not be paid ; whereby he obtained 
pofieflion of certain lottery tickets, and defrauded the 
profecutor of the value. 

Bayjley, J.— This point has recently been before 
the Judges ; and they were all of opinion, that it is an 

indidable 
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indiftable offence,^ fraudulently to obtain goods by 
giving in payment a cheque upon a banker with whom 
the party keeps no calh, and which he knows will not 
be paid. 



V. • 

Jacxsov 
and another* 


The defendants were convjfted, and fentenced to 
feven years tranfportation. 


Hughes and Harris for the profecution. 


Ludlow for the defendant. 


In Rex V. Lara^ the indidlinen*- was at common ^w. Vide 
2 Eafl. P. C. c. 18. f. 8, 9. 


Rex Mary Cole. 


Thurfday, 
April 8. 


^X'HE prifoner flood charged on the coroner’s inqui- A woman tried 
fition w'ith the murder of her baflard child. A toq^ftfeTthe* 
bill againfl: her for the fame offence had been thrown 
out by the grand jury. There was no evidence to may b. found 
convidt her of the mtltder ; and the only queftion was, f.4.- 

whetherlhe could be found guilty of the concealment. 

birth. 


CampbelU for ,the prifoner, contended, that Lord 
Ellenborouoh’s aft, 43 Geo. 3.' c. 58. f. 4. autho* 
rizes the jury to find the prifoner guilty of endeavour- 
ing to conceal the birth of the child, only where Ihe is 
indi£led for the murder, and does not apply to’a cafe 
where fhe is tried on the coroner’s inquefl, the bill for 
the murder having been thrown out by the grand 
jury. 


Bayi.ei(, 
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i8i|.. ^ Bayley, J.— That poiut was fubmitt^ to jthe 
*- ^ Judges in a cafe from the Home Circuit tried before 

> V. the Lord Chief Baron j and they were all of opinion 
Mary Coie. (ij^t jjjg prifoner may be fouiid guilty of the conceal* 
ment, whether charged with’ the murder by the 
coroner’s inquifition or a bill of indiftment returned 
by the grand jury. 

The prifoner was found guilty of the concealment, 
and Sentenced to four months imprifonmeiit. 

Ludlow for the profecution. 


ThurO^ya 
April 8. 

If the occupier of 
a houfe fubinits 
to« diftreft for 
rent ftated in 
the notice of 
diilrefs ro be 
due from him os 
tenant to the dif- 
cratner, this is 
•n acknowledg- 
ment of the 
tentwey. 


Panton, Widow, v. Jones. 

’^HIS was an aftion for the ufe and occupation of 
a houfe at Briftol. 

* 

The defendant had never paid rent perfonally to the 
plaintUF, and (he did not give ftridt evidence of title ; 
but it was proved, that in January i8i i, the defendant 
being in polTelTion of the premifes, fee didrained on 
his goods for 5^39. 18 j. Hated to be arrears of rent 
then due from him to her as his landlady. He did 
not replevy, and the goods vi'ere fold to fatisfy the 
j'cnt. 


LddloWf for the defendant, contended, that the dif- 
trefs was no acknowledgment of atenancy by the party 
fubmitting to it. Although he knew the plaintiiF bad 
no right to didrain, he might not be in a fituation to 
5 replevy 
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replevy his goods, or be might think it preferable to 
bring an adion of trelpafs, the time for which had not 
yet expired. 

Baylbt, J. — I hsMre no doubt that fubmitting to a 
diftrefs acknowledges the tenwcy. The landlord, after 
diftraining, cannot bring an ejeAment ; and the occu- 
pier, if he do^ not replevy, I think, is precluded from 
denying the title of the landlord. 

The plaintiff recovered. 

Abbott for the plaintiff*. 

yiJe Co. L.itt. 311 b. Green’s Cafe, Cro. Eliz. %. Zoucb d. 
Ward *». Willingale, i H. Bl. 3 1 1. . * 
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ADJOURNED SITTINGS AT GUILDHALL. 


B^ore Eqfter Term, 

53 George III. 

Monday, BiLKE, Efq. U. HaVELOCK. 

April xa. 

The Duriffcan- JNDEBITATUS ajfumpfit for work and labour by 
UM maintain aa tjjg plaintiff and hls fervants and bailifls, in exe- 

action f 5 >r tnc cx- ^ i« 

pmemcuiredin cuting 3 Writ of tejlatum jiert factas , directed to mm 
faglSS^onrf* as IheriiF of the county of Surrey. 

go^t under ays. 
fa, at the requcft 

Garrow, S.G., in opening the cafe, Hated, that while 
akhoogh thiy Mr. Bilke was high fheriff of Surrey, Mr. Havelock 
m ^ tejlaium fieri facias into that county, in an 

^ean^mnit; which he was plaintiff againft two perfons of 

againiithe claims the names of Geddes 'vxidi Millighan. A warrant being 
ofthM^eitens. under this, the ofiicers, by Mr. Havelock's 

dire&ions, feized a fhip as the property of Geddes and 
Millighan. A claim, however, was put in by another 
party, and they afterwards became bankrupt. The 
Iheriff required an 'indemnity before proceeding to 'a 
• £ile ; Mr. Havelock refufed to give one, but required 
the officers to remain in poffeffion of the fliip. They 
did fo for more than two years, and thereby an ex. 
pence was incurred of between ^^300. and ^400. 

No 
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No goods were fold under the writ. It was nqyr con* 
tended, that as the Iheriff received no poundage, and 
had aSually laid out the money^ at the defendant’s 
requelt and for the defendant’s benefit, the law would 
raife a promife to make him a reafonable compen* 
fation. 

Lord Ei.lenbor.ouoh.— The law knows of no 
promife to pay the fheriff for executing the King’s 
writ. Such an a&ion as this never was heard of in 
Weftminfler.'Hall. It is the duty of the fheriflF under 
a writ of fieri facias to feize the goods in his bailiwick 
belonging to the defendant. If he is in doubt as to 
the property, he may impannel a jury for his own 
protedlion. If the goods are fold, he receives in 
poundage the fpecific recompence for his troul^e which 
the law has provided. He is entitled to none for 
feizing and remaining in pofTeflion of goods belonging 
to a ftranger. The office of fheriff would become a 
very lucrative one, if he could maintain an a£Uon for 
every ineffedlual attempt by his officers to execute a 
writ. 

Garrow then ftated, that the preftmt defendant had 
acknowledged the iheriff’s right to be reimburfed for 
the expence of keeping poffeflion of this fhip by having 
paid him a fum of .^30. on account. 

Lord Ellsnborouoh.— The flieiiff may be very 
well pleafed if an adlion is not brought againft him to 
recover that money back. 

. Plaintiff nonfoited. 

CarrtWf 



Bruts, Efq. 


Havelock. 






Biuu^ Efq> 


d&VB1.0CK. 


TueTdiy, 

April 13. 

If a cheque is 
pven on a verbal 
condition, which 
the drawer finds 
h to be broken 
or eluded, he has 
arighttoftopthe 
payment of &e 
cheque. 


CASES AT NISI PRIUS, 
CarnWt S. G. and Marryatt for the plamtiff. 

Parif for the defendant. 

c 

[Attornies» JBenUm and MeggyiniJ] 


Vide Morris v, Burdett, 1 Campb. 218. and Wathen v. SandySj 
% Campb. 640. 


W1ENH01.T V. Spitta and Others. 

^CllON on a banker’s cheque drawn by the de- 
fendants for the fum of ^532. 

A houfe in Wedphalia having received a futii of 
money on account of the plaintiff, dife^ed die de- 
fendants, who are their correfjiondents in London, to 
pay it to him, but faid they could not allow him int«- 
reft upon it, as they had made none themfelves. This 
Jbeing communicated to the plaintiff, he at firll infilled 
on intereft ; but finally agreed, on having a cheque 
for the principal, to give a receipt in full. He ac- 
cordmgly wrote fuch a receipt, and received the cheque 
in queftion in exchange. Having got it into his hands, 
he fsud he Ihould profecute the houfe abroad for in- 
terefl before the Chamber of Commerce at Paris. The 
defendants thereupon ordeied payment , of the 
tobeftopped. 


Lord 
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Lord Ellenborough. — ^If I give a draft upon a 
condition, and I find the condition is to be eluded, I 
may flop the payment. This was a conditional delivery . ^ 

of the draft. When it was* delivered, all ftill remained Smtta 
\n fieri. ITie defendants on djfcovering the plaintift*’s 
intentions were fully juftified in refifting the demand. 

The draft in his hands had become a piece of wafte 
paper. 

Plaintiff nonfuited. 


Scarlett and Barnewall for th^ plaintjff. 
Garrmv, S. G. and Park for 'the defendant s. 

r Anomies, and /Tflye.] 


HaOEDORN V. ReU 7 . 

pOLICY, dated ad Augull i8io, on the fhip Fiefco, 
at and from Gluckftadt, and any gort or ports in 
the river Elbe, to any port or ports in the. United 
Kingdom. 

The intereft was laid in one Schroder. The fhip 
was captured, and the only queilion was, whether the 
infurance was legalized. 

Glttckfiadi is a port under the dominion of Denmark, 
with whom ,we were then at war, and Schroder the 
owner of the fliip refided there. A copy of a licence 
V»L. Ill, C c was 


Tliurfday, 

April 15. 

A licence CO 
on behalf ofhitn* 
fislf and other 
Britijk or neu^ 
tral merchants^ 
to import a cargo 
in a vcflel bear- 
ing any flag ex* 
cept the French, 
will legalize a 
policy of infu- 
rance on a Hii^ 
belonging tc^an 
alien enemy em- 
ployed for thi$ 
purpofe, if the 
cargo is proved 
to belong to 
Britijfi orneum 
iral merchants ; 
but not other- 
wife. 
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Haoedoiin 


Reid. 


was produced, dated ad June iSio, and granted to 
“ J. H. P. Hagedorn of London, on behalf of himfelf 
and other Britilh or neutral merchants,” permitting a 
veflel bearing any flag except the French to proceed 
with a cargo from any port within certain limits com- 
prehending the river £lhe, to any port of the United 
Kingdom. 


The original licence was tranfmitted to one Doorman^ 
a merchant at Hamburgh, which city was then in a 
ftate of neutrality. He was ftated to have ordered the 
fhipment of the goods ; buf there was no legal evi- 
dence that they belonged to him or any other Britifli or 
neutral merchant. 

• 

Lord Ellenborougii. — Had the cargo been proved 
to be the property of any Britifli or neutral merchants, 
by whom or on whofe account the licence was taken 
out, I think that licence would have protefted the 
fliip of an alien enemy during the adventure. The 
importers muft be Britifli or neutral merchants ; but 
the fliip might bear any flag except the French. Go- 
vernment therefore feems to have contemplated that it 
might be necefl^y to employ a fliip belonging to an 
klien enehiy, and to have authorized that aft,— fo that 
flie was not French. Some evidence however is necef- 
fary, that the cargo belonged to Britifli or neutral 
merchants. Though the licence would legalize the 
means of the importation, you muft fliew that the 
importers were of the defeription which the licence 
fpecifles. The condition on which it was granted muft 
be proved to have been fulfilled. I cannot prefume 
that goods loaded in a hoftile port were not enemy’s 
. i property 
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property, merely becaufe the licence for the voyage was 
tranfmitted to a neutral. 

Plaintiff nonfuited^ 


' Note. — The following was the evidence of the licence 
being fent to Doorman. It was proved to be the inva- 
riable courfe of the plaintiff’s office, that the clerk who 
copies any licence fends it off by the poft, and makes 
a memorandum on the copy of his having done fo i 
a copy of the licence in qucflion was produced from 
the plaintiff’s letter-book, in the hand*-writmg of One 
MunJay^ a dcccafed clerk, with a memorandum writ- 
ten on it by him, ffating that the original had been 
fent to Doorman ; and a witnefs acquainted with the 
plaintiff’s mode of tranfafting bufmefs fwore, that he 
had no doubt the original v;as fent according to the 
ftatcinent in the memorandum . — Munday being dead, 
Lord Ellenborough held this to be fufficient. 

GarroWi S. G., Park, and Taddy, for the pIamti{K> 

Topping and Scarlett, for the defendant. 

[AtiDinics, Kixyc^ Co. and Palmer Co.'\ . 


VideDofi d. Reece v. Robfon, 15 Eaft, 32. Pritt v. Faircloughy 
ante, 305. 


S 79 



Hagedork 


1 > 


Entry of the de- 
ceafed clerk of 
a merchant in 
the letter hook, 
recci/ed in ew* 
dcnce, on proof 
that it waw mada ' 
In ilie uToal 
courfe nf buliner«l 
in the merchant** 
counting houfv. 


Cc 2 


F^RRsa* 
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ThurfJty, 

April 15. 

An sJhdcrivritcr 
who pays on a 
promilc of re- 
payment if the 
policy be deter- 
mined to be in- 
T'alid, is not a 
competent uit- 
nefs for another 
underwriter who 
difputes the iofii. 

Alitcr^ \{ the 
pTomife of re- 
payment had 
been made after 
he had paid un- 
conditionallv, or 
if the phintiflT 
had fraudulently 
entered into the 
agreement with 
him for the pur- 
pofe of taking off 
his teftimony. 


Forrester, and another Pioou. 

■^HIS was an adion on a policy of infu ranee. The 
defence was, that there had bscn s concealment 
from the underwriters of a letter, containing material 
information refpedking the failing of the Uiip. 

To fupport this, a gentleman of the name of Gregory 
was called, who being examined on the voire dire 
ftated, that he was an underwriter on the fame policy ; 
that he adjufted and paid an average of ^60. per cent, 
without any thing particular palling; that he was 
afterwards called upon for a further payment oi £16. 
per cent. ; that looldng at the policy, he then alked 
the plaintiffs, how it happened that only himfelf and 
two others had fettled ; that the plaintiffs faid, the reft 
of the underwriters difputed the lofs, but if he would 
pay the £16. per cent, he flioald be placed exafriy in 
the fame fituation with them, fhould the policy turn out 
to be invalid; tl^at he thereupon paid the £iS. per 
rent. ; and that he had no doubt he fliould recover 
back the whole of his money if the defendant fucceeded 
ill tlie prefent adion. 

It was infifted,* that under thefe circumftances Mr. 
Gregory was a competent witnefs, as the defendant had 
a right 10 his teftimony, which could not be taken 
away by any tranfaftion between him and the plaintiff 
after the a£liq|i had been commenced. If the law were 
otherwife, it would be in the power of every plaintiff 

to 
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to difqualify every wkaefs of whofe evidence he is 
afraid. ' 

Lord ELLENBOR.ouGti. — A fubfequcnt promiie to 
repay money to the A^itnefs wjiich he had paid uncon* 
ditionally, would not render him incompetent,* as the 
promife could not be enforced, and he could only 
entertain the expedation of a benefit {a). Nor would 
the witnefs be difqualiHed by any agreement fraudu* 
lently entered into between him and the plaintilF, for 
the purpofe of taking off his teftinion)i. * But the pen- 
dency of a fuit cannot prevent third perfons from 
tranfading bulinefs bond fide with one of the parties ^ 
and if an interefl in the event of the fuit is thereby 
acquired, the common confequence of law mtifl; foU 
low, that the perfon fo imerefted cannot be examined 
as a witnefs for that party from whofe fuccefs he will 
neceffarily derive an advantage. Here, there appears 
to have been no fraudulent purpofe to render the viat- 
nefs incompetent, and there is a legal obligation on 
the plaintiffs to repay him, at leafl; the per cent., 
Ihould there be a verdid for the defendant. 

The plaintiff recovered. 


Foi(BSKr^ 
and anotlwr 

V. 

PiGor. 


Gar row, S, 
plaintiffs. 


G., Marryaif and Gafelee, for the 


Park, Topping, and Riebardfon, for the defendant. 


[Attomies, Cregson tj- Co. 4/id Ka^e Co. ] 


(fl) Bilbic V. Liimley; 2 Eaft, 469. Rudd’s Calf*, Leach, C. C. 
kji. Gilb. Law £v. 124. 

C c 3 But 
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i8xs- 


Forrister 

another 


V. 

Pieoir. 


But though an interefl ac* 
quired bona fide in the courfe 
of buiinefs^ fubfeqiient to the 
event to be proved, dirqiiali/ie.s 
a veitnefs j if a perfon acquainted 
with the fa^a of a caufe laya ^ 
wager upon the verdidj pr a 


profecutor beta that he fhall 
couvidl the defendant, their 
competency to give evidence ia 
©ot thereby deftroyed. Bar- 
low v. Vowcll, Skin. 586. Rex 
V. FoJ, 1 Stra. 652. 


Saturday, 
April 1 7. 


Infuring a 
fliip by an 
JSng/i^ name 
does not amount 
to a ^varranty,or 
a reprefentation, 
that fhe is cn 
Mgjlijhjhip, 

A policy “ at 
and from A. and 
B.** isnee vitiated 
by inferting, 
without the con- 
fent of the under- 
writers, the 
words, “ both 
or eiLhcr,” 


Clapham anc} another, Aflignees of Pbarcje aBank> 
rupt, V. C0JLO6AN. 

^ I ''HIS was an a£lion on a policy of infurance on 
goods. One count of the declaration Hated the 
Ihip to be “ the Three Sifters, at and from Cadiz and 
Seville to Liverpool,” and another count, “ the Tm 
Hermams, or Three Sifters, at and from Cadiz and 
Seville, both or either., to Liverpool.” 

The policy was originally filled up “ on the Three 
Sifters, at and from Cadiz and Seville to Liverpool.” 
After it had been figned by the underwriters, the 
broker inferted jhe words “ Tres Hermanas or,” and 
both or either.” Several of the underwriters put 
their initials to the alteration ; but the defendant re« 
fufed to do fo. When the broker eftefted the policy he 
merely called the fliip “ the Three Sifters,” without 
making any reprefentation as to the country (he J^c- 
Jong^d to. In point of fafl:, flie was originally a Dane, 
and was purehafed by the bankrupt, a merchant at 
Liverpool. While at Seville on the adventure in 
queftion, h^changed her name to the Tres Hermanas^ 
manned her with a Spanilh crew commanded by a 

Spaniih 
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Spanifli captain, and put her under the Spanilh flag. 
—She was loft on the voyage home by the perils of 
the fea. . 

On the part of the underwriters, it was fworn, that 
if the Ihip, inftead of being* Englilh, as her name in 
the policy denoted, had been known to be manned 
with Spanilh feamen, and navigated as a Spaniard, it 
would have made a difference of two per cent, in the 



— T w ■■ 

ChAPIIAM 
and another, 
Aflignees of 


Pbarce 


a Bankrupt, 


V. 


CoLOGAN* 


premium. 


Lord Ellenborougii, however* held, that under 
thefe circumftances the defendant was liable. The 
mere calling the fhip by an Englilli name, he faid, 
could not amount to a warranty or reprefent^tion that 
file was Engllfli ; flic might have been an* American, 
or an Englifli prize preferving her original name, or a 
fhip built on the continent, whofe name was tranflated 
into r.nglifli. Suppofe a fhip were infured by the 
name of the Mark Anthony^ if there was no repl’efen- 
tation of her country, it would be too much to fay, 
the policy/ would be void, fliould fhe turn out to be au 
Italian called II Marco Antonio/' If the premium 
would be governed by the fnip'i; nationality, the under- 
writers mufr afk for iiiformalion ; they muft not truft 
to the rianie (/?). No harm, therefore, could be done 
by inlbrtlng the Trc<i IIcr7?ianas in the policy, that 
being a mere tranflation of the Three Si/iers. So the 
•other alteration could not vitiate the policy, being in 
an immaterial part. Without the words ‘t both or 


(fl) Vide Lothian v. Henderfon, 3 B.& P«^99* Le Mefurier 
V. Vaughan, 6 Eaft, 382. 

Cc4 either,**' 
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Clafham 

and another^ 
Affig nees of 
Pearce 
a Bankrupt^ 


V. 


COLOCAN. 


either,” the fhip had the option of going both to 
Cadiz and Seville or not as it might fuit the exigen- 
cies of the adventure, fo that if Ihe \?ent to both flie 
took them in their proper orders — and with the infer- 
tion, fhe ftill would have enjoyed the liberty under the 
fame limitation. The legal operation of the inftru- 
ment therefore is in no degree afFe£led (b). 

Verdift for the plaintiffs. 


Garrow, S. G., Park, and Puller, for the plaintifl'i-. 


Park, Scarleit, and Campbell, for the defendant. 


f Attoinies, Croupier and JBluvt, J 


{b) Vide Marfon v. Petit, i Campb. 82. «. 
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{This caufe was tried at the Sittings in laft Hilary Term.] 
Shadforth V. Higgik. 


ji^SSUMPSIT upon the following agreement flgned 
by the plaintiff and defendant : 


“ James Shadforth, part owner of the fliip Fanny 
“ of 300 tons, coppered and armed, agrees to difpatch 
faid veffel immediately in ballad dire£l to Jamaica, 
“ and on her arrival at Rio Nova Bay, Salt Gut, and 
“ St. Ann’s, receive a full and complete cargo of pro* 
duce, confifting of fugar, rum, coffee, and.|)!mento. 
In return Meffrs. Higgin and Co. agree to provide 
“ a cargo at the above Ihipping places, to be taken on 
board in the ufual manner, in time for July convoy, 
“ provided Jhe arrives out and ready by the 25/4 of 
“ June, and the freight to be at the current rate as 
“ given to other veffels loading at the fame time and 
“ fame ports.” 

The declaration alleged, that the defendants did 
immediately difpatch the veffel in ballafl: to Jamaica, 
and that on her arrival at Rio Nova Bay ihe was after- 
wards, to wir, on the 3d of July, and from thence for 
a long fpace of time, to wit, for the fpace of three 
months from thence next enfuing, ready to. receive at 
Rio Nova Bay, Salt Gut, and St. Ann's aforefaid, a 
full and complete cargo of produce, according to the 
form and effect of the faid agreement ; yet that the 
defendant did not nor would provide a cargo for the 
<1 faid 


Whero i (hip 
was freighted te 
go in ballaft to 
Jamaica, and 
bring home a 
caigo from 
thence, and the 
freighter under* 
took to provide 
a full cai]go for 
her, in time for 
the July convoy 
provided ihe 
arrived out and 
was ready by the 
June; — 
that as ihe did 
not arrive out till 
after the 25 June 
the freighter was 
entirely dif- 
charged from 
his coHtra£^ te 
furnilh a carga 
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18x3. faid veiTer at -the above fliipping places, or any otm 
R ntpy rinTH* ctthef of them, according to the form and effeft of the 
• V. faid agreement, whereby the faid Ihip was obliged to 
Higgin. return from Jamaica without any cargo being loaded 
on board thereof. 

f 

The fliip in point of fa£t did not reach Jamaica till 
the 3d of July ; and the queftion was, whether under 
, ihefe circumftances the defendant was anfwerable for 
having failed to furnifli her with a full cargo. 

Garrcfw, S. G., for the plaintiff, contended, that 
the defendant was bound to furnifh a full cargo for the 
{hip at all events. Provided fhe arrived out and was 
ready by the 2 5th June, this was to be done in time 
to ensible her to fail with the July convoy. The con- 
dition of her arriving by a5th June only applied to 
• the time of her departure on the homeward voyage. 
If by any acident her arrival was delayed beyond the 
day fpecihed, fhe was flill entitled to a cargo in a 
reafonable time, as if the provifo and the mention of the 
July convoy had not been introduced into the agree- 
ment. It could hardly be meant, that where the owner 
was ablolutel j bound to difpatch his fhip to Jamaica, if 
{he arrived a day later than was expefted, the freighter 
might fend her home enq^ty. 

Lord EnLBNBOROuoii.— I think the arrival of the 
{hip by the 25th June was a condition precedent. 
The freighter might know, that if flie arrived by that 
day he could eaftly provide a cargo for her ; but that 
afterwards it might be impoffible, .He might have had 
goods of his own, which it was effentially neceflafy 
ihould be {hipped by that day, and which he was 

therefore 
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therefore compelled to load on board another velTel. 
It would be a great hard/hip upon the freighter if he 
were bound to provide a freiglyc for a veffel which 
arrives at a feafon of ftie year when there is no pro- 
duce ready for /hipping in the ifland. If the freighter 
k liable, although the Ihip Soes not arrive till a week 
after the day agreed upon, where is the line to be 
drawn ? I think the fair interpretation of the inftru- 
ment is, that unlefs the fliip arrived by the 25th June, 
the defendant’s liability was to be at an end. 

The plaintiff Hkewife failed in eftablilhing another 
agreement declared upon for the loading of the (hip, 
and fubinitted to be nonfuited. 

Garrow, S. G., Abbott^ and Campbell,, ffor the 
plaintiff. 

Park, Topping, and Marryat, for the defendant. 

f Attornie*, Kind and SwUow.'\ , 


Wlicre, however, the default 
of which the freighter com* 
plains^ doer, not go to tlie wliole 
confideration for .his contradf, 
and he ha.s derived fome benefit 
from the life of the fhip, the 
covenant broken on the part of 
tl^e fhip owner is not to bo coii- 
fidered as a condition prece- 
dent, but as a dillin^:! covenant, 
for the breach of which the 
party injured may be compen- 
fated in damages. Therefore, 
if the voyage has been jicr- 
formed, it is no defence to an 
for tils: ftipulatcd freight^ 


to fliew the breach of a Cove- 
nant to fail *ivHh the JirJl wimf, 
(Conftable v. Cloberie, Palm* 
397.) — or to fail dire 6 l to the 
port of deftination, (Bornman 
V. Tooke, 1 Campb. 377.)“^ 
or to fail with the JirJl convoy on 
the intended voyage, (Davidfon 
V. Gwynne, 12 Eaft, 381.)— 
or that the {hip fhould forthwith 
be made tight and* {launch, 
(Havelock v, Geddes, 10 £all, 
555.) — or that the mailer fhould 
lake on board a full ami comploiQ 
cargo, (Ritchie v. Atkinfon, 
icJEall, 2p5.) 


3«7 

1813. 

C— » 

Shadforth 

V. • 
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$aturd«y, 
March 6th. 


Beaurain Gent, v. Right* Hon. Sir W. Scott. 


Anaaionon 'T^HIS was an aftion on the cafe, for unlawfully ex- 
maintained communicating the plamtiit. 

againft a judge of 
the ecclefiaftical 

court who ex- fhe declaration Rated, that at the time of commit- 

commuiucatcs a _ ^ , • j r i. j f • 

party for refiifiDg ting the grievance Complained or, the defendant was 
whia t^^rt Vicar General ahd Official Principal of the Conlillorial 
X tomakcror Epifcopal Court of Beilby, by divine permiffion 
where *c party (jjgjj Loj-j Biffiop of Londoif ; that the plaintiff was 

ha. not been pre- r r- j r j t. 

viouay ferved a pcrfon 01 good fame, and a practiling attorney ; that 
a caufe of reparation from bed and board and mutual 
frfet**'*°^**'* cohabitation was then depending in the faid Court, in 
The wMch a minor fon of the plaintiff was cited to appear 

the ecclefiaftical ^ ^ 

court is matter before the defendant, to anfwer Anne Beaurain his 
^'evi-' law&l wife in the faid caufe, but to which the plain- 
Aeju^”*****^*° tiff was no party; yet that the defendant required 
the plaintiff to take upon himfelf, the burthen of 
guardian to his faid infant fon, and appear in fuch 
fuit as guardian ad litem ; which burthen the plaintiff 
wholly refufed to take upon himfelf, as he lawfully 
might ; that the defendant afterwards figned with his 
name and publilhed a certain inllrument, purporting 
to be a fchedule of excommunication ; by which faid 
inllrument the laid defendant, as Vicar General of tKe 
faid Bilhop of London, and Official Principal of bis 
Conlillorial and Epifcopal Court, pretending to be 
armed with legal authority, and pretending that jullice 
fo required, unjullly and unlawfully decreed the faid 
plaintiff to be excommunicated for certain alleged 

contempts 
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contempts and contumacy in not spearing at a cer- 1812. 
tain day and place as the guardian alfigned to his faid 
infant fon ; whereas the plaintiiF was not legally Gent* 
appointed the guardian dd litem for his faid fon ; that 
the faid fchedule of •excommunication was figned and sir^.scoTT. 
publilhed without the plaintlflPs having been ferved 
with any citation, monition, decree, or legal notice 
whatfoever to take upon himfelf the burthen of the 
faid guardianlhip ; that fuch excommunication was 
afterwards read during divine fervice in the parifh* 
church of St. Botolph, Bifliopfgate, ^the feme being 
the parilh where the plaintiff reflded; and he was 
then and there openly and publicly declared and de- 
nounced excommunicated by the minifter of the faid 
parifh ; by means whereof the plaindff had^ fuffered 
in his good name, been injured in his profelfion, fued 
by his creditors, and reduced with his &mily to great 
diftrefs, poverty, and ruin. — Plea, the General Iflue. 

It appeared that Sir William Scott, as Vicar 
General and OfEcial Principal of the Confiflorial Court 
of the Bilhop of London, had required the plaintiff 
to appear as guardian ad litem to.his fon ; and ordered 
him to be excommunicated for refufing to do fo. 

On appeal to Sir John Nicholl, as Dean of the 
Arches, that learned judge held that Mx.Beaurain was 
compellable to become guardian ad litem to his fon, 
and that the excommunication was regular. The 
matter being referred back to the Confiflorial Court, 
the fchedule of excommunication iffued, and wai^ pub- 
lifhed in the parifh church of St. Botolph, Bilkopf- 
gate. 


The 
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iSiz* 

BsACRAm 

iSent, 

*v. 

Right Hon. 
Sir W. Scott. 


The plaintiff’s counfel contended, that the a^ioit 
was maintainable on two grounds: iff, Becaufe the 
EccIeHaffical Court' had no authority to compel 
Mr. Beaurain to become guardian to his fbn againff his 
will, but ought either tp have appointed one of its 
own officers guardian, as is done in the courts of 
equity, or allowed a guardian to be appointed by the 
plaintiff' in the fuit, as is done in the courts of common 
law ; and adly, Becaufe no regular ciutinn or moni- 
tion had been ferved upon Mr. Beaurain before the 
excommunication w'as directed. It was allowed that 
he had previoufly made an affidavit in the fuit refpeil:- 
ing the appointment of a g’Uardian, and that he had 
verbal notice of the order to appear as guardian ; but 
it was ili/iffed, that till a regular citation or monition 
was ferved upon him, he was not properly before the 
Court, and the Judge could have no authority to pro- 
ceed to excommunication. 

On the other fide, they did not deny that the a£lion 
might be maintained if the Ecclefiaffical Court had 
exceeded its jurifdidion ; but they called witnefl'es to 
prove that the plaintiff was bound to become guardian 
for his fon, and that the proceedings againff him were 
perfeftly regular. — Among thefe was Sir John 
Nicholi., who ffated, that he continued of the fame 
opinion as when he difmiffcd the appeal. — It was 
proved that the plaintiff might have done all that was 
required of him with hardly any trouble and no 
expence ; and that, in point of fa£l, he was acquainted 
with the order to become guardian ad litem as fodn as 
it was pronounced. It funher appeared, that after 
the excommunication Sir William Scott had be- 
haved 
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haved with great generoHty to the plaintiff, amidfl: the 
misfortunes which then overtook, him ; and that he 
had expreffed the moil unbounded gratitude for the 
kindnefs he experienced. 

Lord Ellenborough Ie*ft it to the jury to decide 
upon the effedl of the evidence, dating, that he him* 
fclf did not perceive any thing unreafonable in the 
plaintiff being required to become guardian ad liteni 
in the manner defcribed, and >that the plaintiff feemed 
to have had fuflicient notice of. the appointment accord', 
ing to the practice of the Ecclefiaffical Court. 


i8ia. 

« — 

Bkavraut 

Gent. 


V. 



The jury found a verdict for the plaintiff with forty 
fnlUngs damages ; obferving, at the fame tim«^<hat they 
did not mean to throw the flighteft refie£lion upon the 
highly rdfpc£table character of Sir William Scott. 

No motion was made for a new trial, or in arreff 
of judgment. 

Parh^ Brougham, and Tindal, for the plaintiff. 

Garrozv, S. G. and Holroyd, for .the defendant. 

[Attornies, FlaJItman and IVilfon^ 


W^tBoraini 5 Cafcy i6 Vcfey 
jun. 346. where upon an appli- 
cation to the Court of Chancery 
for a writ of toiler f to be direft- 
cd to the Bishop of London, 
requiring him to abfolvc the 
plaintiff from this excommuni- 


cation, Lord Eldon, C. ob- 
ferved, At prefent I cannot 
fee the principle, upon which, 
with regard to a fon ^fortsfami’* 
Viatedy the father can be com- 
pelled to be guardian ad Vitcm'* 
His Lordfliip likewife faid, 
ffthat 
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itis« "that where the Spiritual Court 
haa excommunicated a perfon 
jj caufe for which they have 
not by the law of the 'land 
Riffht Hoti. authority to do fo, he has a 
SirW.ScoTT. right to fomc fuch writ — ^but, 
excommunication being in the ' 
nature of procefs to alGft a de- 
mand ag^iiift the party excom- 
municated, the writ was refufed 


beeaufe no notice of motion had? 
been given to the complainant 
in the Spiritual Court.— Where 
the Judge of any Spiritual 
Court excommunicates a man 
for a caafe of which he has not 
the legal cognizance, he is alfo 
liable to be indi£led at the fuit 
of the King. 2 Inft. 623. 3BI. 
Com. loi. 



CASES 


JkROUSb aUj> decided at 

NISI PRIUS 

IN K. B. 

At the Sittings after* Ea/ien 'Term, 

53 George IIL 

ADJOURNED. SITTINGS AT WESTMINStER. 


Anne Wiison v. Mitchell« 

^SSUMPSIT for board and lodging. Plea, the 
General IfTue. 

The defence fet up was, coverture in the plaintiff 
when the debt accrued. She at that time lived by 
herfelf, and kept a boarding-houfe in Pall Mall. One 
of the plaintiff’s witnelTes Hated in crofs-examination, 
that (he had acknowledged (he was previoufly married 
to one William Wiljon, who is ftill alive ; but that, fhe 
added, there was fomething irregular in the marriage, 
fo that it did not Hand good. 

Littledale, for the defendant, offered to prove ac- 
knowledgments both by her and William Wilfon, made 
VoA. m. D d without 


1813. 

Thurfday, . 

June 3. 

To fupport a de* 
fence to an a^Hon 
of alTump^t^ chat 
the plaihciiT was 
under <covenuro 
when the caufe 
of action accrued^ 
although (he 
lived as a (ingle 
woman^ — ^itianot 
enough to prove 
a bare declantibn 
by her that (he 
had been married 
to J. S. who was 
ftill alive, with- 
out a^ual proof ' 
•f the marriage, 
or of cohabitatioii ' 
with her ftippoTed 
huiband parti* 
cularly if there 
appear any res- 
fon to doubt tha^ 
the marriage was 
valid. 
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i8*5* Without qualification or reflriflion, that they were 
WiLsoii^ married together ; but faid, he was not prepared with 
V. evidence of the adual marriage, or that they had lived 
Mitchell, together as man and wife. 

ft 

Lord Ellenbohough held the acknowledgments 
of the parties in fuch a cafe to be mfuificient, without 
fome proof of ah aftual marriage ; and the plaintiff 
had a verdict. 

GarroWf A. G. and Comyn, for the plaintiff. 

Littledale for the defendant. 

[Attornics, BcVLaiMf and Roffer.^ 

Abbott T. Plumbc, Dong.215. Callv. Dunning, 4Eaft.5^ 


Thurfday, OdEX.L V. WaKE AND ANOTHER. 

June 3. 

rfaurrc’S"'' (^JOVENANT, for rent againft the defendants, as 
uptoauiiion: B. affignees of the term. Plea, that they had af- 
ciiafer.j aysade- figncd to OHC P. O. beforc the rent became due. 

pofit, amt orders “ ^ 

an anignment to ' 

^redbyA^fr^ The defendants were the affignees under a commif- 
Kcitor;— which is fion of bankrupt, fued out againfi; the leffee. They 

accordingly pre- .r ^ ^ ^ i 

pared and execu- put up the premiics to auGTion, and P. O. became the 
fteld oAteingX purchafer and paid a depofit He then gave orders 

livered to B., it , , . • rr u 

remains in the pofleffion of the folicitor, who claims a lien for the expence of preparing it. 
that to* an atlion againtl A. as afTignec of the term for rent accruing due after he had executed the 
affignment, thefe fads were iullicicat to fupport a plea, that before the rent became due, he had 
fdTiened to Bi 

t# 
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to the follcitor to the aflignees to prepare an affign- 
ment of the leafe. It was prepared accordingly, and 
executed by the alCgnees and the bankrupt two years 
ago, before any rent became due; but ft has re- 
mained ever lince in the hands of the folicitor to the 
alHgnees, who has a lien upon it for the expence of 
preparing it. 



Obxu 


V. • 

Wakc 
and another. 


Richardfon for the plaintiff contended, that as the 
aflignment had not been delivered to, nor accepted 
by P. O., it did not operate topafs the>term to him ; 
he was not liable for the rent, and the liability of the 
defendants therefore continued. In equity he might 
be compelled to accept of the aflignment according 
to his contrad, but it could not be forced u[)oa him 
at law ; and till he had adually accepted it, the mere 
execution of the deed did not alter the rights or 
liabilities of the parties. 

Lord Ellenborouoh, however, held that under 
the circumllances the aflignment was complete before 
the rent became due ; and the plaintiff fubmitted to 
be nonfuited. 


Rtcbehrdfon and Clarke junior for the plaintiff. 
GarroWf A. G. and Marryat, for the defendant: 


[Attomies, Rvtledgc and WUhinfan.'] 


Vide Chancellor t, Poole, Doug. 764. Taylor v. Shum, i Bof, 
•s^TuI.21. 


Dda 


Wyatt 



CASES AT NISI PRIUS, 




Thurhday, 
« Juiie3., 


IVhereaftcrafe- 
cret aft of bank- 
ruptcy the llie- 
riff took in exe- 
cution the goods 
of a trader under 
a fi. fa. and re- 
moved them toe 
broker's, and the 
allignees of the 
bankrupt after- 
wards fervL'd a 
notice upon him 
not to fell them ; 
for which reafon 
they were allow- 
ed to remain uih- 
fold at the bro- 
ker's ; hidd, that 
the OierifF was li- 
able to ;tn uftion 
of trover at the 
fuit of the aflig- 
nees, without any 
^demand of the 
gouda. 


Wyatt and another, Allignees of Shep^aro a 

Bankrupt, v. Blades and another, late Sheriff of 

Middlefex. 

r 

'^pROVER for taking the bankrupt’s goods in 
execution after a fecret a£l of bankruptcy. 

The a£t of bankruptcy was committed the 8th De- 
cember laft. The goods were feized on the 8th of 
February following, and carried to a broker's. On 
the 1 2 th of the fame month the commiflion iffued, 
and notice was afterwards ferved upon the flieriff not 
to fell the goods, as they belonged to the allignees. In 
confequence, the goods were never fold, but (till remain 
at the broker's, and no demand of them was ever made. 

Topping argued, that under thefe circumllances 
there was no evidence of converfion. The goods 
remained in fpecie, and were always ready to be de- 
livered up to the alSgnees. They had been feized 
und^ legal procefs ; 'and the notice ilot to fell was in 
itfelf a waver of the removal of the goods, amounting 
to an affertion.that they had not been converted by the 
Iheriff, but Hill exilled as the property of the allignees. 

Lord Ellenborouoh. — Had the goods not been 
removed, it' would have been difficult to fay there was 
any converfion ; but 1 think the removal of them after 
the .a£^ of bankruptcy is a fufficient converfion to 
maintain the action, notwuhftanding the fubfequent 
notice. 

The plaintiffs recovered. 

Garrow, 
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Garrew, A. G. and BarroWf for the plaintiffs. 


Topping and Lawes for the defendants. 


[Atto^ies, Jcffcc and Smith ^ 


1813. 


Wyatt 
and anothery 


BxAD£S . 
and another* 


Vide Countefs of Rutland’s cafe, i Rol. Abr.5. (L) pi. I. 


Fairlie V. Birch and another, ’Sheriff of Mid- Friday, Jun« 4. 
dtefex. 


'J’lIIS was an a<?lion againft the late Iheriff of Middle- 
fex for the efcape of one Milbourne dn mefiie 
procefs. 

The plaintiff gave in evidence the flierilTs return of 
cepi corpus to the writ, and proved that Milbourne 
not put in bail above, and was not in the Iheriff’s 
cuitody at the return of the writ. 

It was contended for the defendants, that the war- 
rant lliould be produced, and direft evidence Ihould 
be given of the arrefl; and efcape. — ^But, 


In in ailion 
againft the IherifF 
for an efcape upoil 
mcfiie procefs, it 
is citongh, with- 
out producing tlie 
warrant, or giv« 
ing dirc^^t evi- 
dence of the ar» 
reft or efcape, to 
prove the ihcrifTi 
return of cejti 
corpus, and to 
fticw that the 
party did not put 
in bail, and wai 
not intheftierift^i 
cuftody at the re- 
turn of the writ. 


I.ord Ellenborough held, that both fefts were 
fufficiently proved, by the fheriff*s return and the 
nonrappearance of the party according to the exigency 
of the writ. 


The pliuntifl^kad a verdiff. 

D d 3 Park 
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Fairlic 


• V. 

Biitch 
and another. ] 


Park and Cmyn for the plaintiff. 

Holt for the defendants. 

( 

« 

[Attomies, Lee tnd 


Saturday, June5, 


COUPLANO V. HaRSIKOHAM. 


It is univerfally 
the duty of the 
occupi'-r of a 
houfe having an 
area fronting a 
public (Ireet, To 
to fence it aa to 
make it fafe to 
paiTengers; and 
It is no defence 
to an adlion 
againft him for 
neglefling to do 
fe, whereby the 
plaintiff feU down 
into the area and 
was hurt, that 
wheiT' he took 
pofleflion of the 
houfe, and as long 
back as could be 
remembered, the 
area was in the 
fame open date 
as when the ac- 
cident happened. 


'■JpHIS was an'jiftion qn the cafe for negligence in not 
railing in or guarding an area before the defend- 
ant’s houle in Wood Street^ Wejlminjitr^ whereby the 
plaintiff fell down into the area, and was feverely hurt. 

f 

It appeared, that before the defendant’s houfe there 
is an area, which is defeended to by three fteps from 
the Hreet, and from which there is a door leading 
into the bafement ftory of the houfe : there is no 
railing or fence to guard the area from the-ftreet : 
the plaintiff palling by in a dark night, fell into it, and 
had his arm broken. 

The defence let up was, that the premifes had been 
exaflly in the lame fituation as far back as could be 
remembered, and many years before the defendant 
was in poffellion of them.-— But, 

Lord Fxr.ENBOEouoH held, that however long the 
premifes might have been in this fituation, as foon 
as the defendant took poffelfion of them, he was 
bound to guard againll the danger to which the public 

had 
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had been before expofed, and that he vras liadile for 
the confequences of having neglei&ed to do fo, in the 
fame manner as if he himfelf had originated the 
nuifance. His Lordihip'faidi the area belongs to the 
houfe, and it is a duty which the law calls upon the 
occupier of the houfe to render it fecure. 



CourLAMD 


V. . 

Habdinq- 

UAil. 


The plaintiff had a verdi^l. 


Carrow A. G. and Marryatt for the plaintiff. 
Fark and Reader for the defendant. 

[Attornies, Lonty and Pkhcring.'] 


Vide Butterfield v. Forrefter, i x Eaft, 6o. Payne ‘f/. Rogers, 
2 Hen. Bl. J49. • 


Stonehousz and another, Affignees of De Capjet, wednef%, 
a Bankrupt, v. De Silva. 

'J’HE plaintiffs defcribed themfelves as allignees of The afligneei 
M.DeCapiet, a bankrupt, andjdeclared upon a commiinoir"* 
contrafl entered into by him before his bankruptcy 
with the defendant; whereby, in confideration that he 

• r • entered into with 

loJd the deiendant a quantity or artificial flowers, the a. may deicnbe 
latter undertook to deliver to him two pipes of nuy mX 
Madeira wine. "'j'*'* 

out noticing the 
name of 15. 

A joint commiflion of bankrupt was put in’againll 
M. De Capiet and Pereira de Souza CaldaSf who had 
carried on the bufinels of wine merchants in partner- 

D d 4 fhip } 
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^ ihjp ; and it was under this commifllon that the plain. 
Sro^^va appointed affignees. De Capiet likewife 

an^another, carried on the fep^te trade of a manutia£turer of 
D *^APiET flowers j and the %idion was brought on 

a Bankrupt/ a contra A entered into with kim on his feparate 
V. account. 

Pa S11.VA. 


Park objected, that the plaintiffs had not pro. 
perly defcribed themfelves in the declaration. That 
defcription could only be fupported by a feparate 
commiflion againft De Capiet, They were, and ought 
to have been denominated, the alTignees of De Capiet 
and Caldas, 


Tord Ellekborough. — This adion bang on the 
feparate ;conti-a£t of De Capiet^ I do not think it was 
neceflary to inti oduce the name of Caldas. The defcrip- 
tion the plaintiffs give of themfelves, as far as it goes, 
is true, and is fupported by the evidence. They 
are, the affignees of De Capiet \ and as to all feparate 
tranfadlions, the commiffion is feparate. The defendant 
could not be led into any injurious miffake by this 
defcription ; for as to his defence, it is immaterial 
whether the commiffion was feparate or joint. 

The plaintiff had a verdid. 

Topping and Abbott for the plaintiff. 

Park and Barrow for the defendant. 

[Actornies, Jones and Jfarrow.] 


Vide Hancock v. Haywood, 3 T. R. 433. Streatiield v Halli* 
day, 3 T, R. 779' 

HOPOKINSON 
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* Hodgkinson V. W1I.LIS. 

• 

was an adion againft the maker of two pro- 
miflbry notes. The defence was, that they had 
been given in lieu of two bills of exchange which 
were tainted with ufurjr. 

To prove that the notes Ind been fubfUtuted for the 
bills, the defendant propofcd to read .in evidence an 
examined copy of t:.e plaintiff^s aiifwer to a bill of dif- 
covery filed againjfl hi*n in the court of Chancery. 
A wicnels iirfl produced an examined copy of the bill, 
and then an examined copy of the anfvver. TI^c names 
of the parties in the equity fuit appeared to be the 
fame as thofe of the parlies to the prefent aftion ; but 
there was no evidence of identity. 


Thurfdigr, 
Juu* xo. , 

On atrial at law, 
an axaminedcopy 
of the plaintiff s 
anfwer to a bill lA 
equity may be 
read in. evideiic* 
againft him,with« 
out producing the 
original. 


GarroWf A. G., maintained that the anfwer cbuld 
not be read, unlefs the original were produced, and the 
fignature proved to be the hand-writing of Hodgkirt/bn, 
the now plaintiff. This is always required upon indif);- 
ments for perjury, and there is no diiference, as to the 
rules of evidence, between civil and criminal proceed- 
ings. It was impoflible to fay who the Hodgkinfon 

was againft whom this bill was filed ; and even if it 
was the plaintiff in the prefent adion, a fiditious 
Stnfwer might have been filed in his name. 

Lord Eljlekborough. — I mull have fome evidence 
' •£ the identity of the parties. But when it is ella- * 

blUhed 
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1813. bliflied that the bill in equity vras filed by the now de« 
againft the now plaintiiF, I will prefume that 
’V. the anfwer appearing on the file of the court* of Cban- 
Wnxis. QQfy put jn , by the latteV, and I Iball hold the 
examined copy fuifident without the produdion of the 
original. 

The plaintliPs attorney was then called, and Hated, 
that the bill had been filed by the defendant againft his 
client ; whereupon the examined copy of the anfwer 
was read in evidence ; but the ufury could not be 
fubftantlated, and the plaindlF recovered. 

CarroWi A. G., and Beft for the plaintiff*. 

Park for the defendant. 

[Atiornies, Stoics & Cuppage,'] 

But an affidavit made by the being extrajudicial, cannot be 
vendor of an eilate before a proved without producing the 
Mafter in Chancery, to fatisfy original. Smith v. Goodier, 
the purchafer that the eftate 3 Mod. 36. Gilb. Law Ev, 
wac free from incumbrance 9 , 57. 


Matthews 
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Matthews v. West,Londoi> Water Works 
, Company. 

^HIS was an adion againft the Weft London Water 
Works Company (which is incorporated by aft 
of parliament), for negligence in making an excava- 
tion and throwing up rubbilh in a public ftreet, with- 
out properly guarding the fame; wjiereby a ftage 
coach, which the plaintilf was driving*, was overturned, 
and he was feverely hurt. 

It appeared that the Weft London Water Works 
Company contraft with certain pipe-layers to*lay down 
iron pipes for the conveyance of water through the 
difierent ftreets of the metropolis, and that the pipe- 
layers hire the men aftually employed to do the work. 
Thele men, in laying pipes in Tottenham-Court-Road, 
left a quantity of rubbilh in the ftreet, without any 
light fulEcicntly to lliew it, or watchman to warn pat 
fengers of their danger. The confequcnce was, that 
the Liverpool coach, driven by J:he plaintiiF, was 
overturned, his leg was broken, and he was rendered 
a cripple for life. The quedion being made, whether, 
under thefe circumftanccs, the aftion ought not to 
have been brought againft the pipe-layers — 

Lord Ellenborougii faid, he had no doubt the 
Water Works Company w.ns liable, and the plaintiff 
recovered a verdift for ^^525. damaged 




ThuifSty, 
Jun 9 10. 


An a^ioii on tko 
cafe may be 
maintained 
againll an incor- 
porated Water- 
works Company, 
where workmoi 
employed by per- 
Cons who contraft 
witli the Com- 
pany to lay dowm 
pipes for conduft- 
ingwaterthrou^ 
n public ftreet & 
the work in a 
negligent man- 
ner, whereby an 
individual^pafling 
along the ftreet 
rcceii'es an in- 
jury. 


Garroxv, 
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i<i3' Oarrowj A. G., and Curwcod for the plaintifF. 

^r^v.***'^* and Selwyn for the defendants. ^ 

West - 

London Wa- [Attomies, Henrich U Sloper.] 

TBRWORKS * 

Company. " j ' 

Vide Bufli V. Steinman^ i B. 5 c P. 405. Flower v. Adam^ 
3 Taunt. 314. 


Siturday, BuDD V. MaRV FouiKS. 

June 1%. 

AperfOTputin ^^1115 was an a£Uon of debt in the name of the 
treifurer of the College of Phyficians, on 
rfi^tiw^ir *4 Geo. 3. c. 49. f. I., to recover a penalty of .^500. 
ndtiM for concealing, harbouring, entertaining, and confin- 

i 4 0 eo. 3 .c. 49 . ing in a houfe kept for the reception of lunatics, more 
than one lunatic at one time, without having a licence 
for that purpofe. 

It was proved that in an unlicenfed houfe of which 
the defendant a£led as the miftrefs, feveral female 
lunatics were kept, within fix months before the fuing 
forth of the writ.- 


wicnouc naving 
any Iharc in the 
profits of the 
eftablifhment. 


Marryat, for the defendant, propofed to prove that 
file was merely a fervant ; that the houfe in point of 
fa£t belonged to a Mr. Dwtfion, and that it was kept 
by her on his account. 

Lord Ellenborough.-— It is inlmaterial whether 
the ^defendant ' has any interell in -the houfe ornot. 

If 
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If a perfon be put in to manage fuch a houfe for an* 
other, that perfon is liable. Here the defendant har- 
boured, entertained, and cot^ned the unhappy females 
that were under her cafe in this houfe kept for the 
reception of lunatid^. A different conffrudion of the 
llatute would permit its wholefome proviiions to be 
evaded without difficulty. 

Some doubt arofe as to the neceffary evidence, that 
the plaintiff was treafurer to the College, in whofe 
name the adion muff be brought. • No witnels was 
called who was prefent at his eledion ; but the annals 
of the Comitia Majora, in the hand-wridng of Dr. Har- 
vey, the regillrar, and (igned by Sir Francis Milman, 
the prelldent, were produced, recording hisi appoint* 
ment ; and it was proved that he had afterwards 
aded as treafurer. Lord Ellenborough held this to 
be fufficient. 

The plaintiff had a verdid. 

Garrow, A. G., Park, and Dampier, for the 
plaintiff. 

Marryat for the defendant. * 

[Attornies, Hoberts and Selby J] 


Vidt Rex V. Campbell, 2 Campb« 91* 





Budd 


. 

Mabt 

Foulks. 


In an a£Iion oa 
14 Geo. 3. c. 49. 
by the Treafurer 
of the College of 
Phyficiansi— to 
prove his right to 
fue in that cape* 
city, it b enough 
to put in the an* 
naU of the Cmid» 
tia Majora re* 
cording hb ap- 
pointment, and 
to ihew that he 
afterwards a^ed 
as treafurer, 
without calling 
any one who waa 
prefent at the 
election. 


McCulloch 
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McCulloch v. Royal Exchange Aesurahcb 
,C0MPANV. 


DThtfre there is 
an infuiance on 
fhip and frci|>ht, 
and the lliip 
has arrived 
in fafi^ty and 
earned freight, 
the allured caii- 
' not afterwards 
daim a return of 
premium on the 
ground that he 
had BO infurable 
inrerelt, on ac- 
count of a Oefed 
in his title to the 
ftiip. 


^'HIS was an adion of debt for money had and re- 
ceived, to recover the fum o^ ^i^a6o. as a re- 
turn of premium upon a policy of infurance executed 
by the defendants. 

The cafe came on upon admiilions, which Hated,— 

That on the 21 ft of Auguft 1812a policy of in- 
furance was effe'fl;ed by. Meffrs. Ainyand, Cornwall, 
and Co. with the defendants, by thd* order and on ac- 
count of the plaintiff, for the fum of feven thoufand 
pounds, upon the fhip Duke of Kent and her freight, 
being upon the fhip, and 0^3,000. on freight, 

on a voyage from Saint Doniingo to the port of Lon^ 
don^ at a premium of ^^21. per cent. 


That a return of premium for the fhip's failing 
armed with 1 2 guns, and arrival as ftipulated by the 
policy, has been made by the defendants, leaving the 
ium of ^£*1,260. as the net premium paid to them for 
effefling the faid policy. 

That in theanonth of May 1809 the faid fhip 
proceeded upon a voyage to the Weft Indies from the 
port of London, and that Mr. Richard Gardiner was 
then the foie owner thereof in the regifter of the port 
of London, and that he is now the foie regiftered 
owner in the faid regifter in the faid port, and that he 
has never transferred his property in the faid fhip to 
'riny perfon, nor has the fame ever been transferred 
by his conlent or authority^ 

« That 
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** That the faid fliip arrived at Martinique, where 1813. 
ihe took in a cargo on freight for Europe, and failed 

from thence on the ift Auguft 1899. t-. . 

Royai, 

** That having met with damage on the faid Jaft- Ewhaiso* 
mentioned voyage, the faid fhip put into the harbour Coiti-AHy. 
of St. John’s, Antigua, in diftrefs, and, after being fur- 
veyed by a warrant from the Vice- Admiralty Court of 
that Ifland, fhe was condemned to be fold as being 
unfit to be repaired, and was accordingly fold by 
virtue of an order of the faid Vice-Admiralty Court 
to Matthew King. _ * * 

That Matthew King afterwards obtained from 
the proper officer of the cuftoms of the faid ifland a 
new colonial regifler for the fhip, and remained in 
pofleffion of her till September 1811, during which 
time he caufed her to be repaired at a great expence, 
conceiving that he had obtained by virtue of the falc 
herein-before mentioned, a full and complete title to 
the faid fhip. 

" That in September 1811 the faid Matthew King 
fold the faid fhip to the plaintiff at Guadaloupe for the 
fum of 14,500 dollars, and executed^a regular bill of 
fale of her to him, at which time and till fome days 
after the arrival of the fhip in England (as herein-after 
mentioned), the plaintiff had no notice or knowledge 
of any advcrfe claim or title to the faid fhip, but on 
the other hand was fully convinced that he had ac- 
quired a good and fufficient title thereto. 

That the plaintiff, after the purchafe of the faid 
thip, and while he retained the pofTeffion thereof, ex- 
it ' pended 
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M*Cdu.och 


* V. 

Royal 

Exchange 

Assurance 

Company. 


pended the fum of j^3>346, in various diiburfemehtt ' 
for the ufe of the hiid fhip, and for the outfit of th(i 
voyage in queftion^ 

C 

" That the plainti£F employed the faid fhip in a 
coafling voyage to the^Spanift Main, and in June 
1812 he procured a freight for her at St. Domingo 
for London, being the voyage infured by the policy 
in queftion, where fhe arrived on or about the 20th 
September lad, and fafely delivered her cargo ; and 
the freight of the faid cargo, amounting to about the 
fum of A^2,86y* 10s. iid. has been duly paid to the^ 
plaintiff. 


** That after the arrival of the faid Ihip, and the 
delivery, of her cargo, the faid Richard Gardiner ob* 
tained polTeflion of the faid Ihip under an Admiralty 
warrant, and now feeks to recover the amount of the 
freight fo paid to the plaintiff.” 


V 

Scarku, for the plaintiff, contended, upon thefe 
hi£fs, that he had no infurable intereft in the (hip or 
freight, and that therefore the premium might be re* 
covered back. Reid v. Darby, 10 Eaft. 142. is an 
exprefs authority to fhew, that no property or intereft 
in the (hip was transferred by the fale under the fen* 
tence of the Vice* Admiralty Court at Antigua. The. 
excluiive ownerfhip therefore all along remained in 
Gardiner y in whofe name fhe ftood regiftered^ The 
plaintiff was tordoufly in poffelFion of her, and would, 
have been liable to an a£fion of trover for refuling to 
deliver her up. It has often been decided, that courts 
of jufti^e can look to no title to Ihipping except whaic 
10 h 
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is evidenced by the regifter ads ; affl the plaintiff ^8t3. 
having no title to the fliip, if a lofs had happened, he 
could not have fucceeded in an adion on the policy. v. • 
The produdion of the regifter in the name of Gardiner emh^ob 
muft have completely defeated his claim. — That part Assubahcs 
of the infurance which is on freight comes exadly Compaht< 
under the fame confideration. In Camden v. Ander- 
fon, 5 T. R. 709. it was determined, that no one can 
have an infurable intereft in freight except the regif* 
tered owner of the fhip. The Court there faid, “ the 
“ right to freight refults from tjie rigljfof ownerfhip j 
and if the plaintiffs have no title to the Ihip, they 
" have no intereft in the freight. And if the plsuntiffs 
“ have ndther a legal nor equitable intereft in the 
Ihip, they have no intereft which is the fqbjed of 
“ an infurance.” Thus the Defendants have incurred 
no liability, and have received the premium without 
running any hazard. The premium was paid to them 
without any confideration, and they cannot be allowed 
to retain it. This is not a wagering policy. There is 
no illegality on the part of the plaintiff. He believed 
the Ihip to be his own when he effeded the infurance. 

Therefore, it is like the common cafe of Ihort intereft. 

In Routh V. Thompfon, 1 1 Eaji. 428. where the captors 
of a Dtmifh ihip were found not to have an infurable 
intereft in her, it was clearly held that they were en- 
titled to recover back the premium ; and it feems impof- 
fible to diftinguifh that cafe from the prefent. 

Lord Ellenborough. In Routb v. Thompfont a 
lofs had happened and an adion was brought againft 
the underwriters to recover the fum infured. They 
reftfted the demand on the ground that there was no 
yoL. III. £ e infurable 
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M'Cuuoch 


• V. 

Royai. 

Exchange 

Aisuicancb 

Company. 


infurable interefl. As they denied their liability on the 
policy> they were not under thefe circumftances allowed 
to retain the preminm. But here the voyage has been 
performed, and the ihip has arrived in fafety. The 
freight has been earned and paid. It ftrikes me as 
now too late to rip up the matter, and to fay you had 
no infurable intereft. You might have refcinded the 
contrail before the event ; but after that has been de> 
termined in favour of the underwriters, it does not lie 
in your mouth to tell them they never were Uable, and 
that the premiuip was ti payment without confideration. 
I am peifefUy clear the plaintiff has no right to recover. 
It would place tmderwriters in a very aukward fituation, 
if after the fafe arrival of the fhip, the affured could 
come to them and fay, We had no legal title to her ; 
on account of fome fecret tranfa^Hons which you had 
no means of inveftigadng, we had no infurable in- 
terefl ; and you mull pay us back the premium which 
you imagined you had earned.’* 

Plaintiff nonfuited. 

ScarleU, Campbell and Spatikie for the plaintiff. 

GarfmOf A.*G. Park and Bofanquet for the de- 
fendants. 


[Attomios, jff/unt and JCaye.] 


Vide Lowry v. Bourdicu, Doug. 467- Vandyck. Hewitt, 
I £ai^ 97* 
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ADJOURNED SITTINGS AT GUILDHALL. 


Clarke and Another, v. Noel. 

^CTION for goods fold. 1 

• • ’ * 

h 

The plaintiffs were manufafhirers at Bimingbantf ^ 
and fent out the goods in queftion by the defendant’s ' 
orders to Rio Janeirot where he refided. By an agree- |< 
ment between the parties, the plaintiffs were to be pud n 
the value of the goods by bill upon one Aarons an agent I 
of the defendant in London. The plaintiffs accord. ** 
ingly drew a bill for the amount upon Aaron, which 
he accepted. When it became due, he had produce in 
his hands conffgned to him by the defendant more 
than fufficient to fatisfy it ; but there was no market 
for this at that time. He ftated to the plainti^ that 
he was unable to pay the bill ; and (hey twice allowed 
him to renew it, without informing the defendant. 
Aaron afterwards failed, with money of the defendant’s 
in his hands more than fufficient to anfwer the ac« 
ceptance. 

Garrow, A. G. contended that under thefe circum- 
ftances the defendant was difcharged, as the plaintiffs 
had given a new credit to Aaron, and made him their 
debtor. But, 

E e s Lord 


Wednefdw, 
June zo. 


The purchafer of 
goods to be paid, 
for by bill upon 
his agent, is not 
difcharged by thn 
feller taking • 
renewal of the 
bill without giv- 
ing him notice, 
if the agent had 
not funds in hand 
to pay the bill 
when it became 
due. 
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Lord Ellenborough was of opinion, that 
Clarke Aoron was dnly in the nature of a furety; and re- 
and Another marked, that as he was not in cafli to pay the bill 
No^ when it became due, it was rather in favour of the 
defendant to allow it to be renewed. The debt was 
originally due from the defendant ; and the Tecurity 
taken from his agent could be no extindion of it. It 
was impofllble to fay that the purrhafer of goods 
could be difcharged under thefe circumftances by want 
of notice, like the drawer of a bill of exchange. 

The pldntifls had a verdift, which in' the enfuing 
term, upon a motion for a new trial, was approved of 
by the court. 

r 

' Park and Copley for the plaintiffs. 

Carow, A. G. and Scarlett for the defendant. 

[Actornies, Bourdillion and Searle."] 


Vide Owenfon ▼. Morfe^ 7 T. R. 64. Tapley v. Martens^ 

8 T* R« 45 • 


Wedn«<a>y, EiCKE V. MeYER. 

June x6. 


Where colonial A CnON for work and labour as a. broker, and for 

produce !, fold, A 


produce 
through the in- 


tervention of a ... 1 . 1, . A 

bioker ; by the ufage of trade in Idondon, (which was held to be valid,) he is entitled in all mnancet 
(if there be no exprefs ftipulation to the contrary) to J per centi commiffioa Uvn the purdiaferj 
as Will as from Uti feller. 


The 
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The plaindiF is a fwom broker of the city of London. 
In November and December laft he bought feveral 
parcels of coffee from different p^fons for the defend- 
ant, and fent him in a for each. In fome 

of thefe a charge wa* made of “ 4 per cent, brokerage,” 
in others brokerage was not mentioned. Upon fome 
of thefe purchafes the pbintiff had received 4 per cent, 
brokerage from the fellers; in others, by exprefr 
ftipulation, he was to receive from the fellers no broker- 
age at all. As to fome of the parcels of coffee, he 
was firfl: employed by the fellprs to,difpofe of them ; 
as to others, he went in the firft inffance to the fellers, 
and offered to purchafe them on behalf of the defendant. 
, Upon the whole he claimed from the defendant a cqm- 
miffion of 4 per cent. In fupport of the demand a great 
number of brokers and merchants fwore, that unlefs 
there be fome exprefs agreement to the contrary, it is 
the ufage of trade in London, for the perfon who pur- 
chafes colonial produce through the intervention of a 
broker, to pay him 4 per cent, commidlon, whether he 
employs the broker originally to look out for the com- 
modity, or the broker, having been originally employed 
by the feller, offers him the commodity to purchafe; 
and whatever bargain as to brokeralge there may be 
between the broker and the feller ; and whether the 
brokerage be or be not mentioned in the fale note, if 
that expreffes that the goods are bought by order and 
on account of the purchafer. 

Garrow, A. G. for the defendant contended, that 
by law there can be no claim to brokerage from the 
•purchafer, except where the broker is employed by 
him in the firll inffance to purchafe the goods ; that 
£03 where 
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Eicke 


V. 

Mster. 


Tliurfdayi 
June 17. 

A delivery of 
goods Rt a wharf 
is not lufhcient 
to chars^e the 
pvrchafer, unlcfs 
the feller pro- 
cures them to be 
booked, or takes 
• a receipt for 
them, or d ..‘livers 
them ill fuch a 
mannek as to 
fumilh a remedy 
over againfk 
the whariiiiger. 


where he is employed by the feller to difpofe of them, 
his demand is only on the feller, whofe agent he is, 
and that being paid 4- per cent, commiffion by the 
feller, he can have no right lo any further remunera* 
tion for his fervices.— But, 

Lord Ellenbo ROUGH held the ufage as proved to 
be good, and the phundiF recovered the full amount 
of his demand. 

Scarlett and Cambell for the plaintiff. 

Garrow, A. G. and Puller, for the defendant. 


[Attiirnics, Eicke and Kear/e^,'^ 


Buckman V . Levi. 


^HIS was an adion for goods fold and delivered, 
to recover the value of two dozen of chairs. 


The plaintiff is a chair manufafturer in London, 
who had been in the habit from time to time of fup- 
plying chairs to the defendant, an upholfterer at Welb, 
in Norfolk. Thefe chairs had been carried by the 
plaintiff to Ilarr'Jon's Wharf, Irongate, from whence 
they *wdre’ forwarded' by water to the defendant. 
Sometimes they w'cre booked at the wharf, and fome- 
times they were not ; but till the parcel in queftion, 
which ne^'er reached him, they had always arrived 

fafe. 
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fafe. A fervant of the plaintiff was the only witnefs 
to fpeak to the delivery of thefe two dozen. He 
ffated, that he took them to He^rifm's Wharfs and 
left them on the premifes there, with a dire£Uon to the 
defendant, piled up»among other goods ; he had no 
receipt for them, nor was atiy entry rcfpefling them 
made in the wharfinger’s books ; he faw a man upon 
the wharf whom he believed to be a fervant ef the 
wharfinger, but he did not know his name, and 
fliould not be able to recognize his perfon ; he had no 
converfation with the wharfinger or any other perfon 
upon the premifes. 

It was objeficd, for the defendant, that here was 
no fufficient evidence of a delivery to charge him, ns 
the goods had not been booked in his nanfe at the 
wharf, and he would have no remedy over againft the 
wharfinger. 

On the other fide, they contended, that no receipt 
<ir booking was neceffary. According to DuUoti v. 
Solomon/otiy 3 Bpf. &Pul. 582, and other cafes, a de- 
livery of goods to a carrier or wharfinger is a delivery 
to the purchafer. The delivery of tljefe goods on the 
wharf, in the prefence of a perfon who appeared there 
as fervant to the wharfinger, was fufficient. Goods 
fo delivered before, had fafely reached their deftina- 
tion ; and this muff be confidered the effablifhed mode 
of dealing between the parties. 

• 

Lord Ellenborouoh. A delivery of goods to a 
•carrier or wharfinger with due care and diligence, is 
fufficient to charge the purchafer; but he has a right . 

£ e 4 to 
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1813. to require, that in making this delivery -due care and 
' <liligence fliall be exerciled by the feller. Before the 
V. defendant can be charged in the prefent inftance, he 

Lsvi* muft be put into a litoation to refort to the wharfinger 

for his indemnity. But no receipt was taken for the 
chairs ; they were not booked j and no perfon belong- 
ing to the wharf is fixed with a privity of their being 
left there. The plaintilT was bound to procure them to 
be booked, or to deliver them to the wharfinger him- 
felf, or fome perfon who can be proved to be his 
agent for the pqrpofc gf receiving them. The perfon 
upon the wharf when the chairs were left, might be 
a thief, watching for an opportunity to purloin them ; 
the defendant therefore is not fumiflied with a remedy 
over againfi: the wharfinger, and is not himfelf liable 
as purchafer of the goods. 


Verdict for the defendant. 
'Park and Cmyn for the plainuff. 

GarrtWf A. G., for the defendant. 


[Attornies, PoiJe and Rujfell.'\ 


Vide Clarke v. Hutchins, 14 Eaft, 475. Cothay v. Tutc, 
mnte, 129. Strong v. Laing, p^m 


Bbnjamxn 
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B£miamin V . Bank of England. 
'J'ROVER. for a Bwk of note for ^^40.' 

The plaintiff, being the holder of this note, paid it 
in difebarge of a debt to one Jacobs. Jacobs pafled 
it to one Phillips, who prefented it for payment at the 
Bank. There it was {topped, on the ground that it 
was one of feveral notes obtained by means of a forged 
cheque from Glynn and Co., the bankers. Phillips 
thereupon threatened to arreft Jacobs for the at 40., 
and this fum was paid to Phillips by Benjamin, the 
plaintiff. • 

Lord Ellenborougii ruled, that under thefe cir- 
cumftances the aftion ought to have been brought in 
the name of Phillips, and could not be maintainejl by 
Benjamin, who had parted with his property in the 
note, and had no intereff in it at the time it was 
{topped by the Bank. 

Plaintiff nonfuited. 

Park and Andrews for the plaintiff. 

Garrow, A, G., for the defendant. 

[Attornies, Ifaacs and Kaye.l 


Fide Goggerley v Cuthbert^ 2 N. R. 170. 


4»t 


ThurTday, 
Juoe 17, 

A. paid a Bank 
of England note 
to B., who paid 
it to C., who 
prefented ft at 
the Bank, wheM 
it was ftopped, 
on the ground 
that it had been 
fraudulently ob« 
tained from a- 
former holder.-** 
Held that altho* 
A. thereupon 
paid the amount 
of the note to 
C.» in difehargn 
of the debt duo 
to him firom B., 
Ar could uot 
maintain trayer 
for the note 
againll the Bank 
of England. 


Moasii 
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Morse and others,. Aflignees of T. A. Kerrisom, a 
Bankrupt, v, Williams and others. 

When a Sum of ONE Y had and received to recover the fum of 

money HRS been JLTX ja • n 

lodged with a j^SSo. I OX. uiider the following circumiiances : 

pR^y to indem- 
nify him agiinft 

Kerri/on deccafed, and T.A.Kerrifm^ 
for theaccom- fhc bankrupt, were in partnerfhip as bankers at Nor- 

timr, an action wich. Betwccii the jcars 1784 and 1806, the defen- 
dants, who are bankers' in London, accepted for them 
certain bills of exchange, to the amount of j^886. lor. 
aitho’ which have never yet been taken up or prefented for 
miMtionshasniB payment. Sir Roger Kemf Oft died the loth June 1808, 
upon them. commiffion of bankrupt was fued out againfl 

T. A. Kerrifon on the 30th of June in the fame year. 
The defendants then having a confidcrablc balance 
belonging to him in their hands, paid over the whole 
of k to the plaintiiFs, except the fum now in difpute, 
v'hich they claim to retain for the purpofe of anfwering 
the outftandlng bills they had accepted. 

Garroiu, A. Q., contended, that they had no longer 
a right to do fo, as it mnft be prefumed that the bills 
were fatisfied ; and, at any rate, as more than fix 
years had elapfcd fince they refpeftively became due, 
the defendants were fuillciently protected by the ftatute 
of limitations. 

Lord' Ellknborough.— 1 fee no ground on which 
I can prefume that bills arc fatisfied which are allowed 
to be outftanding ) and I do not think the defendants 
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are to be driven to plead the ftatute of limitations to 
actions on their own acceptances^ which they know 
they have never paid. They have a right to retain 
the money till the bills are properly accounted for, or 
fome fatisfadory arrangement is made for their indem* 
nity. * 

Plaintiffs nonfuited. 


1813. 

MonsB 
and others, 
Afiignen of 
T.A. Kaa- 
jtisoir, a 
Bankrupt, 

V. 

WULLIAMS 
and ethera. 


Garrow, A. G. and Gurney^ for the plaintiffs. 


Park and Tindal for the defendants. 

• • 

[Attornifs, IVindm ntul Shuwe.\ 





CASES 


ABGU£D AND D£CIDED AT 

N/Sl PRIUS 

IN K.B.‘ 

t 

At the Sittings after Trinity Ti?m, 
53 George III. 


FIRST SITTINGS AFTER TERM AT WESTMINSTER. 


1813. 

Thurl'day, 
July 8. 

A peace officer 
may jullify tak- 
ing a peribn into 
cuftody chasged 
with a felony, 
although no fe- 
lony was com- 
milled. 

The (amc rule 
ilatecl to have 
been laid down 
by Buller, J. 
with rclpedt to 
a breach of the 
peace. 


Hobbs, Gent, one, &c. v , Branscomb, Drink> 

WATER, AND OTHERS. 

« 

•• 

^HIS was an a£Iion for falfe imprifonment, to which 
Branfeomb and Drinkwaier pleaded the general 
ilTue, and the other defendants fuifered judgment by 
de&ult. 

The plaintiff, who is an attorney, was employed by 
Mrs. Rye to recover a legacy for her of £ 1 ^ 0 . After 
fome litigation, a meeting took place for the purpofe 
of paying it. The executors from whom it was due 
then told out the money in Bank of England notes. 
Mrs. Rye^ not being able to read, gave the notes to 
the plaintilF, that he might fee they were right. He 
counted them over ; but iullead of returning them to 
her, put them in his pocket, faying he had a demand 
upon her for his bill, (which amounted to about Azo.'^ 
and that he would fettle with her by and by. Under 
the advice of the other defendants, who had fuifered 

judgment 
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judgment by default, Ihe immediately called in Branf- 
comb and Drinkwater, who were conllables, accufed 
him of having llolen her money,, and gave him in 
charge for the felony, defiring that they vrould carry 
him before the Lord Mayor. They accordingly took 
him to the Manfion Houfe,* where the notes were 
reltored to Mrs. Rye. 

Bark, for the plaintilF, infilled, that the officers 
could not jullify the imprifonment, as no felony had 
been committed. • • * 

Garrow, A. G. contr^, cited Samuel v. Bayne, 
Doug. 358. and the MS. note of a cafe of Williams 
V. Dawfon, ruled at Nifi Priusin 1788 by Mr.'Juftice 
Buller, in which that learned Judge laid down, that 

if a peace officer of his own head takes a perfon into 
cullody on fufpicion, he mull prove that there was 
fuch a crime committed ; but that if he receives a per> 
fon into cullody, on a charge preferred by another of 
felony or breach of the peace, there he is to be con- 
fidered as a mere conduit, and if no felony or breach 
of the peace was committed, the perfoi) who preferred 
the charge alone is anfwerable.’* 

Lord Ellenbo ROUGH faid, this rule appeared to 
be reafonable, and that very injurious coiffequences 
might follow to the public, if peace olficers, who 
ought to receive into cullody a perfon charged with a 
felony, were perfonally anfwerable, fhould it turn 
out that in point of law no felony had been' committed. 
Xiis Lordfbip therefore direfled a verdid for the de- 
9 fendants 
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1813. 

Hobbs, Geiit.^ 
one, &0. 

V. 

Branscomb,^ 
Drinkwa- 
T£R, and 
others* 
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HosttSfGent. 

OOCy &c. 


V. 

Branscomb^ 
Duinkwa- 
T£R> and 
other#* 


fendants Brarifcmb and Drinkwater ; and the juiy 
aflefied the damages againll the others at is* 

Park and E. Lawes for the plaintiff. 

Garrowy A. G. and Marryatty for the defendant. 


[Attornies Hobbs and Nevman,^ 


But if B. be aiTefted by mif- rant, believing him to be A., is 
take under a warfavt againft A. liable to an a6lion of falfe im- 
the keeper of a prifon, to whom prifonment at B*'s fuit* Aaron 
he is delivered, and who detains v. Alexander, ante, 35* 
him in cuftody under the war- 


ADJOURNED SITTINGS AT WESTMINSTER. 


■nurfjay Watchorn V . Langford, and others. 

& u^'»*"Knen aftion ott a policy of infurancey executed 

draper, infures by the defelidants as Directors of the Eagle Infur> 
trade, houfehoM auce office ; whereby the plaintiff, a coach.plater and 
cow-keeper in Newton Street, Holbom, infured for one 
J^KcyeSfire* September tSii to agth September 

this wiu not pnv 1 8 1 1, Ws' ** ftock in trade, hoiffehold furniture, lincHy 
wearing apparel, and plate.** 

quently purchaf- • 

ed on fpecuU* 

worf«r.«Sthe ^ **appened in the plainti/Ps premifes on the 
Auguft i8i 3, and confumed (amongfl: other 

houfchold linen or linen ufed by way of apparel. 

4 ’ “ things) 
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things) a large ftock of llnen>drapery goods, which 
a ihort time before he had purchafed on fpeculation. 

• 

One Item of the plaintiff’s demand was for the value 
of thefe goods, whioh, it was contended, were pro- 
te£led by the policy und^ the denomination of 
« linen.” 


Lord Ei.i.£NBOrough.— I am clearly of opinion 
that the wprd Linen** in the policy does not include 
articles of this defcription. Hq^e we pray apply nof- 
citur ^ fociis.” The preceding words are boufebold 
furniture** and the fucceechng, “ wearing apparel** 
The “ linen ** muff be “ boufebold linen or apparel** 

The caufe was afterwards referred. 

Jervis, Scarlett, and D. Pollock, for the plaintiff. 

Garrow, A. G., and Park, for the defendants.* 


4*f 



Watchom, 


V.. 

Lamovobo 
and other*.. 


[Auornies, Wood and Be€tham%'l 
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TIMSby, 
Jul^ 15. 


Ellis v. Shirley, 


In an adion by a 
bankrupt again ft 
his aflignec to try 
the validity ot 
the cotnmiftioii, 
if tliere be no 
notice under Sir 
S. Romilly’s art, 
thii proceedings 
are only prim a 
lacie evidence for 
the defendant, 
and the plaintitF 
may call wiineflTts 
to contradidt the 
depofitions rc- 
fperting the trad- 
ing, petitioning 
creditor’s del>t, 
or adt of bank- 
ruptcy. 


was an action of trefpafs to try the validity of 
a commiflion of bankrupt which iffued againft 
the plaintiff on the petition of the defendant, and 
under which the defendant was chofen affignee. Plea, 
the general iffue. 

No notice was given by the plaintiff under Sir S. 
Romilly’s ad, that he meant to difpute the validity of 
the commiflion. 

It was proved that the defendant as affignee, ordered 
the plaintiff’s goods to be feized by the meflenger, 
who took poffeflion of them accordingly. 


On the part of the defendant they put in the com- 
mifllon and the proceedings under it, as in Simmonds 
V. Knight i ante 251. 

The plaintiff's counfel then propofed to give evi- 
dence to difprove the petitioning creditor's debt ftated 
in the depofition on which the plaintiff was declared 
bankrupt. 


On the other fide it was contended, that by the 
late aft of parliament, 49 G. 3. c. 131. f. 10. where 
no notice is given, the proceedings under the com- 
. miffion, if fufficient upon the face of them, are con- 
clufive ‘evidence of the trading, petitioning creditor’s 
debt, and aft of bankruptcy. The objeft of the 
aft was to prevent the neceffity of the affignees bring- 
ing evidence in fupport of the conuniflion, unlefs 

they 
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they had previous notice that it was difputed ; and 
that object would be entirely fruftrated if in every cafe 
the proceedings might be felfified. The allignees, to 
avoid being taken by furprize, muft then always conije 
prepared with witnei&s to fupport the commiffion^ in 
the fame manner as before the pafled. 

Lord Kllsnborough. — Where no notice is giveo^ 
the makes the proceedings evidence to be re- 
ceived of the petitioning creditor’s debt, and of the 
trading and bankruptcy.” But I cannot give more 
effe£I to the depofitions before the commiflioners than 
to the viva voce teftimony of witnefles adduced at the 
trial. The proceedings are primd facie evidence, but 
not conclufive. Where an action is brought againft 
aifignees by the bankrupt, who difputes the validity of 
the commiffion, it is not very likely they Ihould be 
taken by furprize. At any rate, 1 am of opinion it is 
competent to the plaintiff to difprove the petitioning 
creditor’s debt. 


m 





V. • 

Shihut] 


The evidence was accordingly received, and the 
jury found a verdift for the plaintiff, with iSio* 
damages. 


A new trial was afterwards granted on payment of 
colls. 


Jervit and Marry at for the plaintiff. 
Toftpitt^ and Scarlett for the defendant. 


[Attoniicf, Gikt and Sirk§it.1 


' J 




Ff 
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Thatfiltr, 
Afy is'. 

m 

If a written con- 
tn€t for the Cale 
of goods fpecifiee 
no time for deli- 
vering them, in 
an action (&r not 
delivering them, 
k is not compe- 
tent for the de- 
fendant to give 
parol evidence 
that it was a con- 
dition of Tale that 
the g(X}ds Hiould 
be taken away 
immediately, or 
that by the iifage 
of trade where 
goods arc fold 
to be delivered 
at a dillant day, 
the time is al- 
ways mentioned 
in the written 
contrail. 

Although the 
purchafer of 
goods negledls, 
after notice, to 
eafiy them away, 
the feller has no 
right on that ac- 
count CO re-fell 
them. 


Greaves v, Ashlin. 

. 'J’HIS was an aftion for not delivering 50 quarters of 
oats fold to the plaintiff on t^e 16th March 1810, 
by the following contra<&; ligned by the defendant's 
agent : 

“ Sold to John Greaves 50 quarters of oats at 
** 45s. 6d. per quarter, out of 175 quarters. 

“ J. Stevenfon for J. Aflilin.” 

The plaintiff' at the fame time reedved a delivery 
order. The defendant, on the 23d March, com- 
plained to the plaintiff that the oats were not carried 
away, ^nd gave notice, that if they were not carried 
away immediately, he Ihould re-fell them to other 
perfons. The plaintiff ftill neglefting to carry them 
away, the defendant re-fold them accordingly, at 51s. 
per quarter. 

The defendant’s counfel at firll: attempted to prove, 
that his agent had verbally made it a condition of the 
fale, that the plaintiff ihould take away the oats imme- 
diately,, and had abated 6d. per quarter of the price 
originally offered, in expedlation of his agreeing to 
do fo. But «— 


Lord Ellenborougii was of opinion, that it was 
not competent to the defendant to give fuch evidence, 
as it - materially varied the contrail, which had been 
reduced into writing ; and he cited Meres v. Anfellt 
3 Wilf. 275. His Lordlhip was likeyrife of opinion, 
that a witnefs could not be alked, whether, according 
to the ufage of the corn-market, if com be fold to be 

delivered 
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delivered at a diftant day, the time Ihould not be 
inferted in the contrad ; as that was only an indireft 
method of giving parol evidence to yary the written 
contrafb. * 

The defendant’s cdunfel tljen infifted, that he was* 
entitled to re>fell the oats in the manner he had done, 
the plaintiff not having carried them away in a reafon- 
able time after notice. Under thefe circumftances, 
the contrafb might be coniidered as diffolved, and the 
property in the goods re>veftad in the defendant. 

• • 

Lord Ellxnborough. — If 'the buyer does "not 
carry away the goods bought within a reafonable time, 
the feller may charge him warchoufe room ; or he may 
bring an aflion for not removing them, ihould ’he be 
prejudiced by the delay. But the buyer’s negleft does 
not entitle the feller to put an end to the contraflr. 
When a farmer fets out his tithes, and gives the parfon 
notice to take them away, he may bring his aftion^ if 
the latter does not do fo within a reafonable time ; 
but the parfon’s ncgleft docs not revert in the farmer 
the property in the articles fet out. In this cafe the 
notice given to fetch away the goods could not difcharge 
the defendant front his contrafl, nor Empower him to 
fell the property of the plaintiff. 

The plaintiff had a verdift ^r the difference between 
the price at which he bought the oats and the fum for 
which they were refold. 

Park and Nolan for the plaintiff. 

Garrowt A. G. and Comyn for the defendant. 

Pid* Langfort v. Adminiftratrix of Tyler, Salk, i is, 

Ff» 
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ADJOURNED SITTINGS AT GUILDHALL. 


WtineHay, THOMPSON V. Inolis and Others. 

July aS. 


mere the cjier!. >^HIS was an a£tion of covenant on a charter-party, 
f^av^*age'i» foT a voysge from LoUiffow to Tobago and ^k; 
cwenanted thereby the defendants covenanted to load or caufe to 


^ and difpatch jjg loaded on board the (hip at Tobago, a full and com* 
join the convoy plete cargo of produce, and to difpatch her therewith 
!?pJdSuo*faU for London, in time to join the convoy that Ihould be 
STe.™ rtf appointed to fail from the Wejt Indies for Great Britain 


on the ift of Auguft, 

held that he was ° ^ 

liable for not 

The fliip arrived at Tobago on the 8th of July, and 
juiy^the^aythe ready to take in the homeward cargo on the 14th. 
Waft India con- There was time to have loaded her before the 22d, 
Ifland of Tobago, when the convoy failed from Tobago. On that day, 
tod°L a fmall quantity of goods had been fupplied, but 
witha cwnpieto an offerwas made to the captain of a complete cargo 
would ftop a fev/ if he would Ilop a few days longer. He refufed to do 
Saya laager. failed away for England, 


Tipping, for the defendants, contended that the 
(hip was bound to wait at Tobago till the lit of Augull. 
If (he had done fo, (he would have been completdy 
loaded and difpatched on that day. Thus there had' 
been no breach of covenant on the part of the freight- 
ers, who were prevented from loading a full cargo 
by the de&ulc ofthe captain. 


Lord 
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Lord Ellenborough. I think the captain was at 
liberty to fail from Tobago pn the aad, the day when 
the convoy paded that ifland. The covenant mult 
receive a reafonable conftfuftion. Had the ihip not 
arrived in time to be Ibaded by the 2 2d, the cafe would 
have been different ; but as me was ready to take in 
goods for the homeward voyage on the t4th of July, 
the charterers were bound to have fupplied her with a 
full cargo before the time when the general Weft India 
convoy paffed by the ftation where fhe lay. Even if 
the captain might have been able afterwards to have 
overtaken it, he was not bound to wait for the con- 
venience of parties, as he muft thereby have encreafed 
the rilk of capture. 



THounoa 


V. • 

iHcinisnd 

sthtarr. 


VerdifI for the amount of dead freight claiihed. 


Park and Carr for the plaintiff. 


Topping and J. Warren for the Defendants., 

[Attornies, falcon^ and Gregg ^ CorJicld!\ 


Harman v. Vaux. 


WednefdaTg 
July 28. 


'T^HIS was an aftion to recover an average lols Where there it 
upon a cargo of barley infured by the defend- 
ant at and from Limerick to Oporto, Lijbon and Bgueras, 

The policy contained the ufual memorandum, warrant- 

ing com free from average unlefr general, or tbe jbip during the voy* 

t. n j j age the Ihip in 

m ftranaea^ forced a-Oiore br 

the wind, or is 

driven on a bank, and remains faft for any time, this U a fufficient branding to do away the eire<6l of 
riif warranty, although the (hip is not proved to hsra tboKby xeiiivdd any nsterial damage. 


Ff3 


As 
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As the fliip was proceeding down the river from 
Limerick^ and was off Scatery IJland^ the wind, which 
was moderate, fuddenly took her a-head, and Ihe went 
a-fhore, ftern foremoft. There (he remained faft for 
two hours, till the tide flowed, when {he got off and 
proceeded on her voyage. A witnefs flated that fhe 
mud have {trained a gqpd deal while lying on the 
ground ; but when {he again floated it was not per« 
ceived that {he had fuftained any injury. On her 
arrival at Oporto the barley was found conliderably 
damaged. She* experienced {lormy weather on her 
paflTage thither. The only queftion was, whether the 
{hip had been firanded within the meaning of the 
memorandum. 

c 

Scarlett for the defendant, contended that it muft 
be a ftranding, from which a reafonable prefumption 
arifes that the cargo has been damaged. • If there 
was evidence that any damage had been produced 
by the {hip being a^ground, then it fulfilled the con-* 
dition, and rendered the underwriters liable for any 
average lofs that occurred from that or any other 
caul'e. But for this purpofe it was not enough that 
a {hip fhould be left dry for an hour or two on a 
mud bank, in a river, — a circuinftance perpetually 
happening, without being conlidered a mifehance. 
He mentioned a cafe lately decided in the Exchequer, 
in which he had been counfel, where a much ftri£ter 
conftruflion was put upon the word Jtranding, A 
ftatute provides, that goods where the ftip is Jiranded 
or wrecked, {hall not be liable to duties. A {hip wgs 
call a-{hore at the mouth of the river Merfey, and 
the cargo unloaded. But becaufe the hull of the 

&ip 



V. 

Vaux. 


-'I 
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fliip was not raaterially injured, it was held upon an 
information filed by the attorney general, that the 

goods were liable to the duties, . 

• 

Lord Ellenborough.— >I make no doubt that 
was a very found conftruftion of a hfcal law. But I 
am of opinion there was here a clear ftranding.within 
the meaning of the memorandum. It is not merely 
touching the ground that conllitutes a ftranding. If 
the fhip touches and runs, the circumftance is not to 
be regarded. There fhe is never in a.quiefcent flate. 
But if fhe is forced a-fhore, or is driven on a bank, and 
remains for any time upon the ground, this is a llrand* 
ing, without reference to the degree of damage fhe there* 
by fuftains. To remove all doubt upon the queftion, 
this claufe is introduced. The ftranding is a Condition 
precedent, and wheii that is fulfilled the warranty 
againft particular average ceafes to have any ope* 
ration. 

The plaintiff recovered the amount of his demand. 

Park and Marryai for the plaintiff. 

Scarlett and Storks for the defendant. 

[Attttrnies, Cannon and 


So a (hip liavipg run on fome 
wooden piles four feet under 
water^ ereded about nine yards 
from the (hore to keep up the 
banks of the river $ and having 
lain on thefe piles till they were 
cut away this was held to be 
a ftranding within the meaning 
)of the memorandum* Dobfon 


Dolton, Marfh. 239. But it 
was decided that there had been 
no fueh ftranding, where a fhip 
in the river Thames was run 
foul of by two other vcfTcls, 
and being thereby driven a- 
ground, remained fall for an 
hour. Baring Hcnkle^ 
Mar(h| 240. 

f4 


1813. 

Ha^mah 
w. . 
Vavx. 



iAS£S AT msi PRIUS, 


m 


tNdncflhy, 
July %8. 


Rex V . Ver^lst^ Efq, 


wSTfOTpeitiwy ^^HIS was an indiftment for peijury in ah anfwer 
before a furro- •*■ Joan allegation in the ecclefiaftical court. The 
fiafUcal coart, indictment Itated that on the ad day or December 
perfunwbo ad- i8ii, a Certain allegation wad exhibited in the confif* 
«thiSving**ed epifcopal court of London, before the 

as a furro'Me is worilupful Samttsl PeaKce Parfon, doftorof laws and 

fulficient piiinA , * ^ ^ 

facie evidence of furrogatc of the Right Honourable Sir Wm. ScofT 
Jus being duly doftor of laws, vicaf general of the Right 

Reverend Father in God the Lord Bilhop of London, 
and ofhrial principal of his confillorial and epifcopal 
court of London, by and on the part and behalf of 
Elizabeth Amelia Verelft^ wife of the defendant, in a 
certain caufe then depending, and before them initi- 
tut^d in the faid court by the faid defendant, for the 
purpofe of procuring a divorce and feparation from, 
bed, board apd mutual co-habitation with his faid wife 
by reafon of adultery. Mrs. VerelJPs allegation, im- 
puting adultery to the defendant, was then fet out. 
The indiflment proceeded afterwards to aver, that the 
sppoiMment u a faid allegation was admitted by the faid court, and 
«erment”thrtL defendant on the lath July 1812 came in 

M .«“'*>omy to perfon before the faid Samuel Pearce Parfon furrogat^ 
fttb jsneptived. as aforefaid, ahd was fwom and took his coipdral oath 
before him, that his anfwer to the matters in the faid 
fillegatlon ihould contain the trudi, the whole truth, 
and nodiing but the truth, ^rhout favour or aife^on 
p> his own caufe, the faid Samuel Pearce Parfon having 
^pmpetent authoiity to ^minifter the liud oath ; and 

' tlwt 


appoirted aiiii 
having y'laority 
to adminitler the 
oath. 

But if it ap- 
pedr that the 
lurrogate wm 
appoitiied coa- 
ir.try to the ca- 
;non which re- 
quires that no 
judicial lhall 
be fpeeded by 
any ecclefiaftical 
judge, unlefs in 
the prefenec of 
the regillrar or 
his deputy, or 
^ other pcifons by 
law allowed in 
that behalf, liis 
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that the fud defendant upon his oath exhibited as 
true his anfwer in writing to the matters contained in 
the faid allegation. A part of the.anfwer was then 
forth, upon which die dllighments of peijury were 
framed. Plea, not guilty. 







VxRsur. 


The original anfwer was put in, which had been 
fwom to by the defendant before Dr. Parfon, as fur* 
rogate of Sir Wm. Scott, and it was proved that 
Dr. Parfon had been in the habit of ading in that 
capacity. 


The defendant’s counfel ot^eded that evidence was 
neceflfary of Dr. Parfon'^ appointment ; otherwife, the 
averment would not be fupported that he had*compe* 
tent authority to adminifter the oath. Credit is given 
to the judges and magiftrates of the common law, that 
they are duly appointed to the ofEces in which they 
•9&, but this has never been extended to the ecclefiai^ 
deal courts, which are not courts of record, and which 
have always been looked to with peculiar jealoufy. 

Lord Ellenborough.— I think the fad of Dr. 
Parfon having aded as furrogate, i^ fufScient primd 
facie evidence that he was duly appointed and had 
competent authority to adminifter the oath. 1 cannot 
for this purpofe make any diftindion betweoi the 
ecclefiaftical courts and other jurifdidions. It is a 
general prefumption of law that a perfon a£dng in a 
public capacity is duly authorized . fo to do. (a) 


(d) Vi4t Rex v; Joses, 3 Campb. ||i« 
♦ 


Ths 
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The defendant’s counfel then put in the regiftrar*s 
book, containing Dr. Parfon's appointment by Sir 
Wm. Scott. This entry was in the hand-writing of one 
Grojan, the regiftrar’s clerk,* and bore date i4tR May 
1793. appointment was In ’the common form of 
an ad of court ; but ini!^ead of being authenticated in 
the ufual manner, was Hated to' have taken place, 
“ Prefent Notary Public.*' There was not 

the name of any notary mentioned, and neither the 
regiitrar nor his deputy had been prefent at the time. 
Parol evidence was given, that by the pradice of the 
ecclefiallical courts, a notary public, or fome higher 
officer, Ihould be prefent at every ad of ' court for the 
purpofe of authenticating it. In confirmation of this. 
Can. 1 it was cited, whereby it is declared, that “ No 
chancellor, commiffary, archdeacon, official, or any 
other perfon ufing ecclefiallical jurifdidion, fhall fpeed 
any judicial ad either of contentious or voluntary jurif- 
didion, except he have the ordinary regifter of that 
court, or his lawful deputy ; or if he or they will not 
or cannot be prefent, then fuch perfons as by law are 
flowed in that behalf, to write or fpeed the fame, 
under pain of fufpenfion, iplb fedo.” Upon which 
Gibfon obferves, “ And this is according to the rule of 
the antient canon law ; which, to prevent falfifications, 
requireth the ads to be written by feme public perfon 
(if he may be had) or elfe by two other credible per- 
ibnSy and the credit which the canon law gives to a 
notary public is, that his teflimony lhall be equal to 
that of two witnefles.** Gibf. 996. 3 Bum. Eccl. Law 
385. It was argued that on thefe grounds Dr. Par- 
fon'.% appointment was a nullity, and that he had no 
authority 19 adminifter the oath. 


The 
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The counfel for the profecudon contended, that Dr. 
Parfm having a£led as furrogate for twenty'years vrith- 
out his authority being queftioned in the ecclefi'aftical 
court, a judge and jury* at nifi prius ought not to in« 
quire into the mannft of his appointment ; that if they 
did, they might ftill prefume a notary- was prefent, 
although a blank was left for the name in the entry ; 
that the entry was not the appointment, but only the 
evidence of it ; that the appointment might be regular 
although the entry was deficient ; and that even if no 
notary was prefent, it did not Jbllow. that the appoint- 
ment was a nullity, although the judge might be liable 
to fufpenfioii. 


iSiJ. 

Rax 

»*• 

VxaiuT, 


Lord Ellenborough.— -I cannot fliut ou^ Evidence 
that Dr. Parfon was not duly appointed a furrogate, 
however long he may have aded in that capacity. The 
prefumption ariling from his ading, only Hands till the 
contrary is proved.-— The canon requires that eve^ aft 
either of contentious or voluntary jurifdiftion (hall take 
place in the prefence of the regifter or his deputy, or 
fuch other perfon as is by law allowed in that behalf. 
The appointment of a furrogate is an aft of voluntary 
jurifdiftion. To be valid, it ought* therefore to take 
place in the prefence of the regifter, or his deputy, or 
fuch other perfon as is by law allowed in that behalf, 
that is to fay, of a notary public. But Dr. Par/on*s 
fuppofed appointment did not take place either in the 
prefence of the regifter, or his deputy, or of a notary 
public. I muft judge of the manner in which it took 
place by the entry which records it. That entry leaves 
a blank for the name of a notary public. This affords 
evidence that a notary public was the officer meant to 

authenticate 
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authenticate the aft, but that no one attended. I am 
Rm; therefore of opinion, that the allegation that Dr. Par- 
Vt^tT competent authority to adminifter the Oath is 

' ' negatived. Such authority wbuld have been conferred 

by an appointment according to the canon, in the pre* 
fence of the regifter or his deputy, or a notary public. 
An appointment contrary to the canon, where no fach 
perfon was prefent, 1 muft treat as a nullity. 

The Defendant was thereupon acquitted. 

Scarktt and Belland for the profecution. 

Parky Toppingy Gurney y and Alley for the Defendant. 


[Attornies QLarhe and ffarmer,'] 


** It feemeth clejir that no 
oath whatfoever taken before 
thofe who take upon them to 
adminifter juftice by virtue of 
an authority feemingly co- 
** lourable, but in truth un- 
i* warranted and merely void, 
can ever amount to perjury 
“ in the eye of the law ; And 
from the fame ground it 
feemeth alfo clearly to follow, 
that no falfe oath in an affi- 


** davit made before perfoni 
falfely pretending to be au- 
thorized by a court of juftlcc 
«to take affidavits, in relation 
** to matters depending before 
** fuch court, can properly be 
called perjury, becaufe no af- 
** fidavit is any way regarded, 
unlefs it be made before per* 
** fons legally intrufted with a 
« power to take it.’* i Hawk- 
P.C. c. 69. f. 4. 
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Inolis V. Vaw;c. 

^ 'HIS was an a&inn on a policy of iafarance on the 
Ihip Sfeculatun, at and from Liverpool to Mar* 
tinique, and all or any of die Windward and Leeward 
Iflands, with liberty to touch at any ports or places 
whatfoever, to take on board and land goods, llores, 
&c.” 

• 

The fliip failed from Liverpool on the 13th Match 
1 81 1, and arrived at Martinique about the aoth May 
following. There the captain difpofed of all his out- 
ward cargo, excqit afmall quantity of lime and bricks. 
With thefe he biled for jintigua, where he arrived on 
the 3 iff of the fame month. Here the fhip lay till tRe 8th 
of July, when fhe was wrecked in a hurricane, with the 
lime and bricks flill on board. The captain had not 
been able in the meanwhile to obtain a freight hthne ; 
and being now examined as a witnefs, he dated that 
he flopped at jintigua partly to difpofe of the outward 
cargo, and partly to procure a homeward cargo. 




Where a (hip 
infured to Mir- 
tinique and all or 
tny of the wine 
ward and leeward 
iflanda, landed 
the grtateftpirt 
of her cargo at 
Martinique* and 
failed with the 
refidue to Anti- 
gua, where (he 
was wrecked 
while flopping 
partly to difp^ 
of the refidue of 
the outward car* 
go, and partly te 
^tain a home* 
ward cargo, ^ ' 

htld that tho ' 
underwriters 
were not liable^ 


rnie pl^dff’s counfel contended, that fhe under* 
writers continued liable on the policy at the time of the 
lofs, as the outward adventure was not then com* 
pleted. There being no market for the lime and bricks 
at Antigua, the fliip had a right to fail, under the pro- 
tedion of the infurance, to any of the other windward * 
or leeward iflands, fo that fhe took them in geographi- 
‘ cal order, and according to the common courfe of 
navigation. 

Lord 
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Lord Eljlhnborough.— The captain had no right 
to mix up together the two objefts, of difpofing of the 
remnant of the outward cargo, and procuring a home* 
ward cargo, at the rlfk of .the underwriters on the 
outward voyage. When the difpofal of the outward 
cargo ceafed to be the' foie reafon for his (lay at 
Antigua, thefe underwriters were difcharged. 

Verdia for the Defendant. 

Park, Carr, and Ermine for the plaintiiF. 

\ 

Scarlett and Storks for the defendant. ^ 

[Attornies, Gre^g and MiUs.\ 


Vide Emerig. tom. i. p. 72. acc. 


Cowley v. Wm. Robertson and Mai^y his Wife. 

^"'‘gtnerSi^iu TNDEBITATX/S aiTumpfit for goods fold and deli- 
to an aSion of vcred to the wife before her intermarriage with the 
^ite^Ud'wlfe defendant Wm. Robertfon, which (he promifed to pay 
Plea, non affumpfit. 

the marriage, it 

It was proved that the goods were fold and deli- 
^il^her'hd- vered to the defendant Mary, before.her intermarriage 
nrho^aitm Robertfon, and while (he was living as the 

widow of one Matthew Tittery Gilley, 



Ittous 


V. 

■Vavx. 


Park 
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Park for the defendants propofed to prqve that this 
Matthew Tittery Gilley was then and ftill is alive* 

Topping, contra, mainlined that this was not com* 
petent evidence under the general ilTuc, and that biga- hl|)* 

my could not be fet up as a defence to the action. 'W^e. 

Lord El LENBO ROUGH. The defendant Mary did 
not undertake in manner and form, if flie had a hufband 
then alive. By law, flie was incompetent to enter into 
any contrad; the previous coverture therefore,fupports 
the general iflue. Nor do I thiak there Is any eiloppel 
to prevent the defendants from giving it in evidence. 

The plea, as framed, is no acknowledgment that they 
are huiband and wife. They are only conneded on 
the record by being fued jointly. Although ihe* (hould 
have married a fecond time, her former hufband being 
ftill alive, it does not neceiTarily follow that fhe was 
guilty of a crime for which fhe is liable to punilh* 
inent. . 

It was proved that flic was married to M. T. Gilley 
on the 24th Dec. 1791 ; that he foon afterwards went 
to Barbadoes } that for feveral years no accounts of 
him were received ; that in 1805 flie and his family, 
believing him to be dead, went intp mourning for him; 
that on the 3d July 1808 flie married the defendant 
Robert/on ; and that lince the commencement of the 
adion a letter has been received from Gilley, ftating, 
that after many (Irange adventures he had returned to 
Barbadoes, and making anxious enquiries after liis wife 
.and child. 


Cowux 

V. 

Wm.R». 


The Plaintiff fubmitted to be nonfuited. 

Topping 
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. T^in^ and Gutney for the Plaintifi'. 

9 Park and Marryat for the Defendants. 

[Attonitf , Swttt and 

^ife. 


^ AndSRSON tr. WALJLia. 

mere gooiu TJOLICY OQ Roods at and from London to Quebec. 

wercinfured r i ? r* • i 

«« at and from Warranted free of particular average. 

London to Que- 
bcc, warranted 

rr«erf^rai» fhe fliip failed on the i6th September 1811. She 

amaec. radthe • ..i , n<ini' e-i., r 

ihip wu driven met vuh Itormy weather off the Banks of Newfound* 
land which drove her back, and (he was obliged to 
Knfale on the a5ih of Oftober. It was 
into Kinfaie, impoffible to repair her fo as to complete the voyage 
fnffiUetoretwir that feafon, or to forward the cargo qy 2iD.y other 
^her^rc^- ibip. The goods infured confiffing of iron, copper 
and nails, were found in fome degree damaged by 
Jlu(*thS<h^ot water. The aflured gave regvdar notice of 

af a parohabie abandonment. 

nature were to a 

certain degree * 

STfowaJded Lord ELLENBOROue^. — I conccive the mere I06 
of the voyage would not have been fufficient to en- 
reyaacef-Aeu dtle the u^urcd to abandon. If the goods had fuf* 
ebuid not by fered no damage, and not bdng of a perifhable na- 
^ure might have been kept and forwarded to Quebec 

TiM n’ ITiiffii ^ * f®mtd f^ate the following fpnng, 1 do not fee, on 
a tatai itA. what gTound it could have been fsud they were totally 
loft, or that this lofs ibould.be thrown upon the 
underwriters. However, it may be fit that t^ effe^ 
10 of 
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of the goods being to a certsun degree damaged ihould 
be further confidered } and on that ground the plain* 
may take a verdidl, with liberty for the defendant 
to move to enter a nonfuit. 

• 

Accordingly, the cafe was afterwards brought before 
the court ; when Lord Ellembokouoh agreed with 
the other judges, that the alTured had not a right to 
abandon, and that the lofs not being total, the adured 
had no right to recover. 

* *Nonfuit entered, 

Park, Carr and JVylde, for the plaintiff. 

Topping and Richardfon for the defendant,* 

[Attornirs, Wtldt and lYMis ] 


Vtde Wilfon n. Royal Exchange Aff. Co 2 Campb. 623* 


m* 



Aatomaoir 


v» 

WjUfa, 


Patrick v, Eames. 


Saturday, 
July 31. 


Where there is 

^T'HIS was an adion on a policy of infurance on the 
freight of the fhip yaao, valued at 4,000. at 
and from the Ihip’s port or ports of loading id all or her carg^, the 
any of the Cape de Verd IJlands, to JJroerpooU f 

‘r>od, , 311 ,% OB bo2rd, unle& a fuU eaiso be dien piovuW for her, or there be 
nmteii or parol to fupply oao. 

VoL. Ill, G ff The 
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pATaieK 

, 

]EUif£s. 


The Jane was purchafed at Sierra Leone by Meflrs. 
Taylor and Waldron, in whom the intereft was aver- 
red; Their plan was, that Ihe ihould take in a cotn- 
plete cargo of orchetla weed, a plant picked from the 
rocks in the Cape de Verd Iflaitds. They e^pefted 
that this would be fuppliecl by Don Emanuel Martinus, 
the governor. It was fuggefted that he had verbally 
undertaken lo do fo ; but there was no evidence ad- 
duced of any binding agreement upon the fubjeft. 
The Clip arrived at St. Nicholas, one of the Cape dc 
Verds, on the loth Augull 1812, and took in 150 
bags of orchella weed. The next day, a ftorm came 
on, and Ihe was totally wrecked. It did not appear 
that there was more orchella weed then ready to be 
put on board ; but there were perfons employed in 
St. Nicholas and the other Iflands to pick and prepare 
what Ihould be a fulllcieut quantity to fill the fliip. 

The defendant paid into court a fufficient funi to 
cover the freight of the 1 50 bags of orchella weed on 
board when the fliip was wrecked, and the return of 
premium for fliort interelL 

Park, for the afliired, contended, on the authority 
of Montgomery v. Eggington, 3 T. R. 362. that they 
were entitled to recover for a total lofs. 

Lord Ellenborough. — ^If a contraQ: had been 
proved for fupplying this fliip with a full cargo at a 
ftipulated rate of freight, it would have appeared 
that, by the event which has happened, the aflured 
have been deprived of a profit which they mult otber- 
9 wife 
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wife have certainly received } and they virould have 
had a right to refort to the underwriteifs for a full 
indemnity. Nor Ihould I have confidered it material 
whether that contrad; was (Or was not under feal, or 
whether it was writteji, or merely verbal. This cir- 
cumllance only varies the mode of proof, without 
altering the principle on which the rights of the 
parties depend. But here no contrafi: of any fort is 
proved for loading the Ihip. Beyond the 150 bags of 
orchella weed a£i;ually on board, the intereft of the 
alTured was merely in expefliation. For^any thing that 
appears, Don Emanuel Martinus might have refufed to 
fend on board another bag, without fubjefting himfelf 
to an adion j and although the florm had never arifen, 
the fhip might have been obliged to return to Liverpool 
nearly empty. The lofs of freight which the aflured 
now demand, therciore, did not ncceffarily arife from 
the event againft which the underwriters undertook to 
indemnify them. 

Plaintiff nonfuited. 

Park, Scarlett, and L’ttledalc, for the plaindff. 

Topping, Marryai, and Ca/nphcll, for the defendant. 

[AtiortMes Da u en 1 jSliint ] 


Vide ForlJes w. Afpinall, 13 Eaft, 323. 

I Catnpb. 520. 


Forbes v. Cowie^ 

• * 


C g a 


i8i]« 

i- 

Fatricic 

V. , 

Eamm* 
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OXFORD CIRCUIT. 

SUMMER ASSIZES, 53 GEORGE III. 

n 

STAFFORD. 


Gro^n Side. Coram Dampier, J. 


1813. 


Monday, 
Aug. 9 . 


Upon the trial 
of an indidlnient 
for not rcpaning 
a highway, which 
it alleged tlic 
defendant is 
bound to repair 
9 at tone tenura’y 
an award midc 
under a fubmif* 
bon by a former 
tenant for years 
of the premifes 
can neitiicr be 
received as an 
adjudication, tlie 
tenant having no 
authority to bind 
the rights of his 
landlord, nor as 
evidence of repu- 
tation, being pf^i 
hum motum* 


Rex V . Cotton. 

^HlS was an indiftment for not repairing a highway 
in the townfhip of Alveton, in the county of Staf- 
ford, which it was alleged that the defendant was 
bound to repair by reafon of his tenure and occupa- 
tion of a certain farm and lands called Netherjield 
Farm, lltuate in the faid townfhip. Plea, Not Guilty, 

The queftion was, whether the tenant and occupier 
of Netberfield Farm was bound to repair this road, or 
the obligation lay on the townfhip at large ? 

The counfel for the profecution offered as conclufive 
evidence a bond, executed in the year 1754 by the 
then occupier of Nethcrfield Farm, who held it as 
tenant to Lord Shrewfbury, conditioned to abide by 
the award of J, Gilbert Efnuire, a neighbouring ma> 
giftrate, now deceafed, on this very queftion; and 
the awSrd of Mr. Gilbert made thereupon, determin* 
8 ing 
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mg that the tenant and occupier of Nrtherfield Farm, 
and not the townihip, was bound to keep the road in 
repair.— But, 

Dampisr, J. wasMlearly of opinion, that the bond 
could not be received in evidence at all, as the tenant 
had no right to bind his landlord ; and that he could 
not receive the other document as an award, whatever 
eSeQ. it might have as evidence of reputation , . 

Abbott, for the defendant, then objected, that it was 
not admiilible as evidence of reputation, being pojl 
litem motam, and cited the Berkeley Peerage Cafe before 
the Houfe of Lords, in which it was decided, that no 
declaration could be given in evidence which had 
been made after the controverfy on the queltion at 
ilTue had arifen. 

Peake, contra, inlifted that as Mr. Gilbert was .no 
party to the difpute, and had no intereft in it, his 
award was evidence of reputation. It amounted to a 
declaration by him of the reputation in the townihip 
before the difpute arofe. If by word of mouth or in a 
letter to a friend he had exprefled his opinion upon 
the reputed liability to repair the road, that might 
furely have been given in evidence, and his declaration 
cannot be lefe receivable becaufe it is on parchment 
and under feal. 

Dampier, J. This is a queftion of conllderahle im> 
portance and of fome novelty. I wilh that my opinion 
upon it could be reviewed ; but in the manner in which 
it arifes, that is impollible ; and I mult difpofe of it at 

G g 3 once 
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oxford circuit. 


.Rex 

Cotton* 


onc6 in the befl; manner I can. I have certainly had 
the advantage df hearing it ably argued on both fides. 
The award mufl: either be received as an adjudication 
or as evidence of reputation. I have already faid I 
cannot receive it as an adjudication, for it could only be 
binding on the individual who was a party to the fub- 
tnillion, and could not affe& Lord Shrewlbury, who 
tvas feized in fee pf the premifes, or any perfon fubfe- 
quently holding under him. 1 am likewife o^ opinion 
that it is not ^dmiiGble as evidence of reputation. The 
ireafon why the' declarations of deceafed perfons upon 
public rights made ante litem motam, when there was 
no exifting difpute refpefting them, is, that thefe de- 
daratiions are confidered as dilinterefted, difpaffionate, 
and made without any intention to ferve a caufe, or to 
tniHead poilerity. But the cafe is entirely altered *o/if 
litem motanif when a controverfy has arifen refpefting 
the point to which the declarations apply. Declarations 
then made are fo likely to be produced by intereft, 
prejudice or pa(Iion,that no reliance can fafely be placed 
upon them, and they would more frequently’ impofe 
upon the underftanding than conduce to the elucida* 
tion of truth. ,Tt has therefore been wifely decided^ 
that evidence of reputation arifing litem 7notam 
fhall not be admitted.— Was there not Us mota at the 
time this award was executed by Mr. Gilbert ? The 
very fubmifllon to him Ihews, that the queftion was 
then agitated between the townlhip of Alveton and 
the occupier of Netherfield Farm; which of them was 
bound to repair this highway? What deceafed witneffes 
then Rated to the arbitrator, would not be receivable; 
and his opinion formed upon that, and expreSed in, his 
award, cannot be entitled to more credit. 


The 
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The defendant had a verdift. 
feake and Barnes for the profecution. 
Abbott and Petit for the defendant. 



. V, 

COTTOS. ' 


SHREWSBURY. 


Coratn Dampier J. 




Doe d. Morgan, Clerk, v. Bluck. 


Friday, 
Aug. i8t 

Where a notice 
to quit, given by 

*’ I ■'HIS was an ejeftment brought by the reftor of the 

pariih of Tugford, to recover polTellion of the glebe Und ex- 
glebe lands of the faid parifh, againR a perfon who had rfOecrand on^ 
held them as his tenant from year to year. The de- Suowhtffe!"' 
mife was laid on the ift of Jan. 1817. qaeftmion was 

read u> the 
church, and tha 

A pritna facie cafe was -made for the leflbr of the 
plaintifl^ by proving a receipt for rent to Chriftmas 
1812, and a notice to quit at that time ferved on the •«"»'“» whoheM 

* , over, a weekly 

defendant the 1 8th of June preceding. allowance, which 

he deferibed in a 
receipt as ifluinf; 

The defence was, that the reftor was not in a litua- ?'* *'*i*®, . 

^ ^ and glebe; — held 

tion to maintain this eje£tment, on account of a fequef- 
tration of the living, and the proceedings thereupon. tain an ejed- 

ment, laying tho 
demife on the 

id of Jan. as between tbe 25th of Dec. and the X7th of Jan. the tenant was a trefpafler. 


Gg4 


The 
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^ 1813.' The judgement on which the fequeftration was 
DoE d. Mw- ^°'***‘^®‘* '*'*8 not proved j but the defendant gave in 
OA» Clerk, evidence a writ of Ipvari i^cias, directed to the bilhop 
Blcck Hereford, tefted the 28th Nov. 181a, the la'ft day 
of Michaelmas term. On the 28th Dec. following, 
this was indorfed by the bilhop, “ Let feqyellration 
iflue.” The fequeftration, direflied to one Watkins, 
did ifliie the 3d January 1813, and was read in the 
parilh church on the 17th of the fame month. 

In February a^neeting of the parilhioners took place, 
at which the defendant was prefent, to conlider how 
they were to' pay their tithes, &c.—- and two perfons 
were deputed to fpeak upon that fubjeff to, the reftor. 
He referred them to Watkins the fequellrator. W at- 
kins deiired that the defendant, who occupied a farm 
in the parilli, Ihould pay the reflor a guinea and a half 
a week for ferving the cure, but gave no other di- 
refijonsiwith rcfpeft to the tithes or glebe land, or 
(as far as appeared) at all intermeddled with the affairs 
of the living. The defendant paid the reflor the weekly 
allowance of a guinea and a half j for which, in July, 
the latter gave a written receipt, as iffqing out of the 
tithe and glebe. An offer had been made a Ihort time 
before the trial, to pay the money for which the fcquef. 
tration ilfued. 

Dauncey and Abbott contended, that under thcfe 
‘ cir^umilances the ejeament could not be fupported. 
By the ilfuing of the fequeftration the rights of the 
reaor were completely fufpended; The fequellrator 
and not the reaor w^s entitled to the poffeffion of the 
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glebe lands, as well as to the receipt of the tithes^' ^ *813.' *'3 

Befides, by the voluntary aft of the reftor himfelf, nos^ MotJ! 

he had waived the notice to quit, and aiErmed the can Clerky 

tenancy. The guinea and a half a week was tanta* Bluck. 

mount to the payment of rent, and it was exprefled to 

be for the rent of the glebe hnd in the written receipt 

figned by the reftor himfelf. It is clear that he is not 

now entitled to the poiTelEon of the glebe land ; and 

even fuppofing that there was a fhort interval after 

the expiration of the notice to quit when the defendant 

might be conhdered as a trelp^ffer, bc'ceafed to be fo 

when the fequeft ration had taken full eifeft, and he 

was now entitled to retain polTeilion of the pretnifes. 

A writ of habere facias pojfejjionem therefore can no 
longer be fued out, and the ejeftment cannqf be fup> 
ported. 

Dampier, J. The fequedration did not take eSeft 
till the 17th of January, when it was read inthepariih 
church. The notice to quit expired on the 25th of 
December. Between thefe two days the defendant 
was a trefpafler. I think the reftor is not now entitled 
to the poffedion of the glebe lands, ;^nd that he cannot 
fue out a writ of habere facias poffcjjionem in this aftion. 

Regularly, the judgement on which the fequeilratiqn 
idued ihould have been produced ; but the necellity 
for that is obviated by the reftor’s recognition of the 
validity of the fequeftration, and that recognition 
refers back to the 17th of January, when it was pub-* 
lifhed in the church. From that day he is not entitled 
to the rents and profits of the glebe lands, while the 
fequeftration remains in force ; but he is entitled to 

fuch 
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1815. fuch rents and profits down to that time from the cx- 
pi»‘ation of the notice to quit. For this reafon I think 
0A«, Clerk, the ejeSment maintainable. The prefent is like the 
tenant for life dying pending an ejeftment. 
PoiTeflion is not to be recovered, «but the ejedtment is 
the medium through which the party may recover the 
mefiie profits of the lands. 

The lelTor of the plaintiff had a verdift. 


la the enfuing term, Abbott moved the court of K.B. 
for a rule to fhew caufe why the verdift fhould not be 
fet afide and a new trial granted ; or why the leffor of 
the plaihpff fhould not be reftrained from taking out 
execution upon the judgement. But the court fully 
approved of the direftion given by the learned judge at 
Nili Prius ; and faid, it would be time enough to con- 
fider in what fhape the leffor of the plaintiff was entitled 
to execution when it appeared that he meant to difturb 
the poffellion of the defendant. 

Rule refufed. 

Jervis and Campbell for the leffor of the plaintiff. 

Dauncey and Abbott for the defendant. 



CASES 


ARGUED AND DECIDED At 

•NISI PRIUS- 

IN K.B. 

At the Sittings after Michaelmas Term, 
54 George III. , 


FIRST SITTINGS AFTER TERM AT WESTMINSTER. 


Denew V. Daverell, Efq. 


Tuefdayi 
Nov. 30. 


A CTION for work and labour, money paid, &c. ifanaudionetf 

employed to fell 
an ellace is guilty 

The plaintiff, who is an auftioneer, was employed whereby the fale 
by the defendant, a gentleman of fortune, to fell for tory^h^^n^ 
him a leafehold houfe in Grofvenor-ftreet. The plaintiff entitled toreco- 

, , ^ ^ ver any compen* 

advertifed the houfe, and made out a particular of the fation for his (er« 
conditions of fale, which was fubnfitted to the defen- veodor. * 
dant, and which he approved of. This did not con- 
tain any provifo that the vendor was not to be called 
upon to fliew the title of the leffor. The leafe of the 
houfe was bought upon this particular by Lord Bolton, 
who immediately called upon Mr. Daverell to fhew 
that Lord Grofvenor, the leffor, had power* to grant* 
the leafe. A bill being filed for a fpecific perform- 
ance, the Chancellor held, that the vendor, without 
an exprefs ftipulation to the contrary, was bound to 

Ihew 
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Ihew the title of the leflbr, and Mr. Denew was not in a 
iituation to do fo. Lord Bolton accordingly brought 
an adion againll the auctioneer, and recovered back 
his depoiit. The amount of the damages and cofts in 
that action was now paid into court. The plamtiif 
fought to -recover farther two and a half percent, 
commiflion upon the fum for which the leafe was 
fold to Lord Bolton. 

The defence was, the plaintiff’s, negligence in con- 
ducting the falej and fcveral witneffes were called, 
who Hated that it has been the conffant ufage of auc- 
tioneers, for a number of years, when employed to 
fell leafehold property, to infert a provifo in the par- 
ticular, •that the vendor ihall not be called upon to 
Ihew the title of the landlord. 

GarroWf A. G. for the plaintiff, iniifted this was 
’ no defence to the adion, — more efpecially as the de- 
fendant himfelf had feen and approved of the parti- 
cular under which the houfe was fold. 

Lord Ellenborough. Where there is a fpecial 
contract for a ftipulated fum to be paid for the bufi- 
nefs done by the plaintiff, it has been uiual to leave 
the defendant to his crofs aCtion for any negligence 
he complains of. But where the plaintiff proceeds, 
as here, upon a quantum meruit, I have no doubt that 
the juft value of his fervices may be appreciated, and 
* that if they are found to have been wholly abortive, 
he is entitled to recove;* no compenfation. In the 
prefent cafe, the plaintiff appears to have been guilty 
of grpfs negligence, and the defendant has fuffered an 

injury 
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injury inftead of deriving any benefit from employing 
him. A pradlice has very properly Q>rung up among 
auctioneers in felling leafehold property, to infert a 
claufe in the particular»of f?le, that the vendor fhall 
not be called uponttO ihew the title of the lefTor. The 
plaintiff was bound to take notice of that practice, and 
to infert fuch a claufe in the particulars of fale of the 
defendant’s houfe. Had this been done, the defend- 
ant would have been fecure, and Lord Bolton muff 
have completed the purchafe. By the omiflion, the 
defendant has the houfe thrown back upon his hands 
with expenlive litigation. It vs no anfwer that the parti- 
culars were (hewn to him, and that he made no ob- 
jection to them. 1 pay an auctioneer, as I do any other 
profeflional man, for the exercife of fkill on my behalf 
which I do not myfelf poffefs j and 1 have* a right to 
the exercife of fuch (kill as is ordinarily poffeffed by 
men of that profeffion or buffnefs. If from his igno- 
rance or carelefsnefs he leads me into mifchief, he can- 
not aik for a recompence, although from a mifplaced 
confidence I followed his advice without remonftrancc 
or fufpicion. 

The Jury found a verdiCt for thg defendant. 

Garrow, A. G. and Ccwyw, for the plaintiff'. 

Topping and Bowen for the defendant. 

[Acterniei, GrenweU and 


Vide Fanifworth v, Garrard, 1 Campb, 38. 


Gregory 
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4S4^ 

' TuefibT* Gregory v. Fraser. 

Nov. 30. 

iUthoojh a pro. 'T'HIS was ail aftioli for mon^y lent. 

miflbi^otc 

cannot be receiv- The witneiTes for the plaintiiFy who keeps a billiard 
afecurit;^*™ to* table, ftated, that on the evening of the 35th of May 
lenti^’4o. to the defendant, who gave a pro- 
jj^witht^viwv *101® fo*" the amount on an unftatnped piece of 

which was produced by the plaintiff^ 

# 

The defendant’s cafe was, that he had been made 
drunk by the plaintiff, and induced to write a promif« 
fory note for ^40., no part of which fum he had 
received. 

Lord Ellekborouoh.— The note certainly cannot 
he received in evidence as a fecurity, or to prove the 
loan of the money ; but 1 think it may be looked at 
by the jury as a cotemporary writing to prove or dif- 
prove the fraud imputed to the plaintiff. 

The note was accordingly put in, and had very 
much the appearance of being written by a man in a 
ffate of intoxication. 

The jury found a verdi£I for the defendant. 

Park and Comyn for the plaintiff. 

Carrow, A. G. and Adamt for the defendant; 

• [Attoroics, Moot and HoareJ\ 


Fide Rex v. Pendleton, 15 Eafl, 449. Morten’s Caf^ a Esft, 
P.C, 955. 
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HufiTKR V. Britts. 

Dec. 3. 

'T’RESPASS for ihefne .profits and cofts of ejefl:- where preiica 

X . . ^ arc in the polTcC- 

rhcnt. • fion.of a rendhta 

and there is 

• • judgement in 

There was judgement in eje£bment againfi: the cafual 
eJe£tor. The defendant was landlord of the,premifes, or, in an afiion 
and proved to have been in the receipt of the rents and Ind'c^Xj^- 
profits from the time cf the demife till the writ of pof- 
fefllon was executed. The ejeftment was ferved upon in 

, r.., ^ I ejeiment is no 

the tenant. There was no evidence that the defendant evidence againft 

had notice of this till after judgement; but fubfe- 

quently to that he promifed to pay the rent and the 

cofts to the plaintifF. . “''Sht have come 

* in to defend it; 

* but a fubfequent 

Marryat for the defendant contended, That upon 
this proof the adion could not be maintained, 'fhe 
judgement in ejedment was evidence of title only be- thath'ehUaUeto 
tween thofe who were privy to it. But the defendant’s 
name not only did not appear on that record, but he 
was wholly ignorant of the proceeding till after judge- 
ment was figned. He might have had an undoubted 
title to the premifes, and might have bgen able to make 
a complete defence to the ejedlment if he had had the 
opportunity. He could not be bound, therefore, by 
the judgement in ejeftment which was obtained behind 
his back. His fubfequent pronufe might render him. 
liable in aftumpfit ; but could not have the effect of 
making him a trefpafler. 

* Lord Ellemborough thought that the judgement 
in eje^ment was not evidence of title againft the de. 

fendant 
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V. 

SUTTS. 


Saturday, 
Dec. 4. 


In an aAion 
kgainft the owner 
of a Ihip for llores 
fupplied to her, 
the regiiler pur- 
porting to be 
granted on the 
oath ot the de- 
fendant, and 
ftating him to be 
foie owner, u no 
evidence of 
ownerihip. 


fendant without notice of the ejeftment ; but that his 
fubfequent promife amounted to an admif&on that the 
plaintiff was entitled to the pofleflion of the premifes, 
and that he himfeff was a tnefpaffer. 

• Verdift for plaintiff. 

« € 

Park and Reader for the plaintiff. 

Marryat for the defendant. 


Vide Bull. N. P. 87. Dunn v. White, 7 T. R. i u. 


Smith v . Fuoe the Younger. 

^HIS was an action for feaman’s wages againft the 
defendant as owner of the Ihip Enterprize. 

To prove the ownerlhip, the regifter was put in, 
which Hated “ Robert the younger, of Ply- 

mouth” to be foie owner j and evidence was given 
that Robert Fuge^ the younger, of Plymouth, was the 
defendant in this adion. 

Garrowt A. G., attempted to diftinguifli this cafe 
from Tinkler v. Walpole^ 14 Eqft^ 226. as here the 
regifter reprefented the defendant as foie owner, and 
purported to be granted upon his own oath. 

Lord EnLENBORouGii.— The defendant cannot be 
charged through the medium of the regifter without 
dired proof that he took the oath, or adopted the cha- 
racter of owner. I luive no doubt in my own mind, 

tbit 
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that he did take the oath, wd that he is foie osmer of 
the velTel ; bqt for any thing that appears in evidence, 
he has no connedion with her whatfoever ; aitd ^ 
ftranger may have taken the oath in his name. 


tSij. 

Smivh 


Foos 

thc,foungert 


^Plaintiff nonluijted. 


GarrOw A. G. and Marryat for the plaintiff. 
Park and Toddy for the defendant. 


I'tJf Flowr V. youn^, ante, ^40. 


Harrison v. Blajd^s tmd another. 

^HIS was an action againfl; the Iheriff of Middlefex 
for breaking and entering the plaintiff’s houfp and 
taking his goods. 

To prove that the plaintiff was in poffelHon of the 
houfe, he wifhed to give evidence that he paid the taxes 
-for it. For this purpofe the tax-gatherer had attended 
under a fubpcena during the fittings till Saturday laft, 
when he was feized with an apopledic fit, and carried 
home in a very dangerous date. Witneff^ were npw 
examined, who fwore, that when they left him' this 
morning, he was given over by his phyficians, and 
that he was in entrmii* 


hecSf 

It is no fufficleitt 
ground for iw* 
ceiving evident* 
of the huidwrit« 
ing of a wicnedi 
^faich would h* 
recchrahie if b* 
were dead, chat 
he is unable 
attend the trial 
from indifpoli* 
tion, and lies 
without ho^ di 
recovery* 


• GarroWi A. G-, for the plaintiff, -ppopofed, -undd: 
thefe circamftances, to give in evidence the tax-ga* 
Vqjl. III. H h therer’a 
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c-.— V — -r 
Hajimson , 

V. 

Blades 
and another. 


therer’s receipts, ligned with his name, acknowledging 
that the taxes had been paid to him by the plaintiff as 
occupier of the houfe in queftion. If the tax>gatherer 
vfcre dead, thefe documents^ould clearly be evidence, 
as they charged him with the receipt of money, and 
were ag^nfl his interell.1 So they would be equally 
admifllble if he were in a foreign country, or in a ftate 
of mental derangement. Upon the fame principle 
they ought to be admitted in a cafe like this, where 
the attendance of the witnefs was phyikally impoffible, 
and there was no chance of ever being able to examine 
him in perfon on any fubfequent occafion. 


Lord Ellenborouoh. — I cannot difpenfewith the 
attendance of a witnefs who is dill alive and within the 
jurifdift’on of the court, fo as to admit evidence of his 
hand -writing in the fame manner as if he were a£iually 
dead : No cafe has yet gone fo far, and I am afraid to 
eflabliih a precedent. It is difficult to determine when 
a patient is pad all hope of cure. If fuch a relaxation 
of the rules of evidence were permitted, there would 
be very fudden indifpodtions and recoveries. Where 
a witnefs is taken ill, the party who would avail him- 
fell of his tedimony mud move to put off the trial. If 
he be in a very dangerous condition, he will probably 
be dead before the enfuing fittings, and then evidence 
of his hand-writing may be received without any rifk 
of colludon. 

The plaintiff had a verdidl. 

Garrow, A. G., and Efpinajfe ior the plaintiff. 

Eark and Holt for the defendants. 


[Axt'-»roiep, Kijl and Smith ] 


Carter 
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ADJOURNED SITTINGS IN LONDON. 

SSSSSSSSSmSmrnmSS 

Carter v. Ring, Widow, Adminiftratrix of 
JosERH Ring, deceafed. 

y^EBT on bond, dated id July i8oy, in the penal 
fum of j€’3,8oo. to be paid by jhe faid Jofeph 
Ring to the pl^ntiff, when he the faid Jofeph Ring 
Ihould be thereunto afterwards requefted. 

The bond had the following condition: *‘If the above* 
bounden Jofeph Ring, his heirs, executors, or admi* 
nillrators, do well and truly pay or caufe to be paid to 
the above-named Henry Carter, his executors, admi- 
niftrators, or afligns, the full fum of ,^1,900. of law- 
ful money current in Great Britain, on demand,, with 
lawful intered at the rate of 5 per cent, per annum 
until paid, then, &c.” 

The defendant after Oyer, pleaded that no demand 
of payment of the faid fum of money in the faid con* 
dition mentioned, or of any intered thereupon, was 
ever made by the plaintiff. — ^The plaintiff in his repli- 
cation averred, that a demand was made by him upon 
the defendant as adminidratrix. Iffue thereupon. 

• 

The quedion having arifen, whether exprefs «vi* 
deoce of a demand was neceffary. 


riiurfcfdy) 
Dec. 3. 


Where to debt 
on bond cendi« 
tioned for the 
payment of a fum 
of money on 
manJy thede- 
fendiiit pleads 
tn It no demand 
was made, upon 
which iflue IS 
joi led, the plain- 
tiff muft prove an 
expipfs demand 
before a^xioi^ 
brought. 


Hhs 


JertdS) 
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Cartek 

« V. 

Ring. 


Jervis, for the plaintifF, infilled, that the bringing 
of the a^on was a fulHcient demand. 

Abbott, contra.— ^Va.0 bond mull have been forfeited 
before adion brought, and it could not have been for- 
feited till demand made* of the Aim of money men- 
tioned in the condition. The Aipuiation as to the 
payment of interell clearly (hews that the bond was 
not to be forfeited till de&ult upon an adlual demand. 
The pIdntiA' here feeks to recover the penalty, whkfa 
is a collateral 'Aim, and the cafes with r^ard to pay- 
ment of money on requeft, where there is aa antece- 
dent du^y, do not apply. 

fjokd Ellenborottgh was of (pinion, that the 
plaintiiF was bound to prove a demand before a^on 
brought. 

A witnels was afterwards found who did fo, and 
the plaintiff* had a verdi£l. 

Jervis and Efpinajfe for the plaintiff. 

Abbott for the defendant. 

[Attornlcsy and Fizav<h\ 


Smith 
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Smith v. Carey. 


Thnrfl’y, 
Dec 9., 


^CTION for Hander of plaintiff in his trade. 


In nn a^ion for 
words which m ty 
be underltuod i > 


The words were, that “ he*livecl bv fwindfinc and convey » <.hjuc 

« ■ • t * n t I • ot felony 

robbing the public. Ihefe were laid differently in orfmd; aimo' 

different counts of the declaration but in each count 

there was an inuendo, that the defendant thereby tor- 


meant ** that the plaintiff had been and was guilty of 
fglony and robbery** ^ • 


mer, if the de- 
claration contains 
an innuendo 
th defendant 


, t t 1 • » 1 « thereby meant t > 

The words were proved as laid ; but appeared to impute feiouv t 
allude to a tranfaftion, from which it might be inferred » ma-e uif’<i»i 
that the defendant only meant to charge the plaintiff 
with a fraud- • 


I.ord Eli.£nborougii faid, the words were in them* 
felves affionable, and if there had been no fuch inuen- 
do as to their meaning, the plaintiff would certainly 
have been entitled to a verdid ; but the plalntiHT was 
bound to fhew they were fpoken in the fenfe he had 
aferibed to them ; and if the jury fhould be fatisfied 
they were fpoken with intent to impute, not felony, 
but merely fraud, there inuf): be a 

Verdid for the defendant. 

Topping and Marryat for the plaintiff. 

GarroWf A. G. for the defendant. 

[Attoroies, M^Mu.kad tnd * * 


Vide Oldham v. Peakci t Bl. Rep. 959. Fenfold r. Weilcote, 
2 Rep. 33 J. 





CASES AT NISt PRIITS, 


tridiy, TyE V. FvNMORE. 

De&ia * 

VQiere goods are was an action for not accepting or paying for 

nhich” ^ qUROtity of faiTafrqSy defcribed in the f^le ndte as 
their ** ® fair merchantable laflafras wood, in logs, 

quality, without at 6 guincas per cwt.'* 

refernng to any * 

fample, if the 

r ^‘1°w:u .'Xt The defence was, that the falTafras was npt of the 
defci^oii, it is fort the purchafer had a right to expe£t from the de- 

not material for - , . . ^ ^ • •• 

the vendor to fcnption in the* fale note; that by fajfafr as wood ^ 
the roots of the tree are underftood in the trade ; but 
witSt *he wood fold by the plaintiff was part of the tim-: 

i^tdthepur. 5er which cannot be applied to the fame purpofes, 

chafer, who Wits t /• !* ri i rt 

well (killed in the and IS Rot above onc'iixth part of the value of the 

commodity, this 
not being a file rOOtS. 
by fample, but by 
the defcription in 

the written con- In anfwcr to this it was proved, that the defendant 
is a druggift, and well {killed in articles of this fort ; 
that the day before the contrail was entered into, g 
ipecimen of the wood fold was exhibited to him ; that 
he kept it the following night, and that he h^d a full 
opportunity to examine it. 

Lord Ellenborough. — ^T his is not a fale by fam> 
pie. It is not enough for the plaintiff to prove that 
the wood correfpond^ in quality with the fpedmen 
exhibited to the defendant before the fale. The quef* 
tion is, whether it was in the underftanding of the 
trade*'* iiur merchantable faffaiias wood;'* which it 
is clearly proved not to have been. It is immaterial 
t^t the defendant is a druggift, and Skilled in the 
nature of medicinal woods. He was Qot bound tq 

exercife 
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exerdfe his Hull, having an exprefs undertaking from 
the vendor as to the quality of the commodity. 


* * Plaintiff nonfuited. Ftmmom. 

(farrow, A. G. and Lowes, for the plaint!^. 

Park and Gurney for the defendant. 


[Attomies, Rdii and Finmore ] 


Hodoe V. Fillis and others. siturdar. 

Dac. XI. 


was an adlon by the indorfee agajrfff the where th. 
acceptors of a bill of exchange drawn in the fol- ^ 
lowinpc form ; makeMt payaU« 

^ at a particular 

“ 0^2.314. 15. II. Cork, 12 April 1813. 

and mull be men- 


At 2 months date of this our firft of exchange ,““the bmmdi. 
(fecond and third of fame tenor and date not paid) whe”^°biUof 
“ pay to our order 14. ic. 11. and charge the ««*>»»?. i» 

* ' 1 ° driwn payable ii| 

'' fame to account as ad vifed. iondon,anditi« 

« W. & A. Maxwell. 


To Meffrs. Fillis & Co. Plymouth, I 
“ Payable in London.” * / 

The bill was accepted by the defendants, *' payable 
at Sir John Perring’s and Co., Bankers, London.” 


binkei'', in an 
action agriinll tho 
acceptor, i pre- 
fet tmenc for pay.p 
meue there is a 
material aver- 
ment, and mult 
be proved at thf 
tfial. 


The lirft count of the declaration did not ftate that 
the bill was made payable at any particular place either 
by the drawers or acceptors. The fecond count ffated, 

Hh4 that 
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s8i|. 

'IKT' 

I&u 

•motliars. 


that k was dra^ payable in London, and accepted 
payable at Perring & Co.'s, and contained in aver* 
ment, that when dpe it was prefented there for pay* 
inent. — The plaintiff having proved the partnerihip of 
the defendants, thdr bandwriting as acceptors, «and 
the indbfl^ent of W. Sc A. Maxwell, clofed his 
cafe. 


Giffard, for the defendants, contended, that upon 
this evidence the plaintiff was not entitled to a verdiA. 
He could not recover on the firft count,, for that did 
not properly defcribe the bill of exchange. The cir* 
cumflance of the bill being made payable in London 
was an ^jffential part of the original contraft. — The 
fecond count defcribed the bill properly ; but contained 
a material averment which had not been provH, viz. 
that the bill was, prefented, when due, at the bankers 
in London, where it was made payable by the accept* 
ofS.. Without at all confidering the effect of an 
acceptance making the bill payable at a particular place 
where it was drawn without any mention of a place of 
payment, there could be no doubt that where a par- 
ticular place of payment is denoted both by drawers 
and acceptors, that becomes a term of the contraA 
between the parties, and an averment that the bill was 
prefented for payment diere cannot poffibly be rejefled 
as irrelevant. 


Lord EnLENaoROUGH expreffed bimfeif to be 
* this opinion. 

The plaintilTi} eonnfel then proved^ that tiftet tht 
bill was due one of the defendants |iroAiifed to p^y it^ 

which 
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which Lofil Ellenborough held difpenfed with dired; tSij* 
evidettce of a ptefentment for payment at the banken, 

juid «•. 

• The plawdff had a verdid* 

* ono 


CarroWf A. G., and Gq/eke for the plaintiff. 
Ciffard for the defendants. 

[ACtd/Aidi, Maktr^tm EtMl 


t^tde Callaghan y. Aylctt^ 3 Taunt^ 397. 2.CraTnpb.549 Fen- 
t6n V Goundry, f 3 £aft, 43:9. Sanderfon v. Bowes. 14 Eaft^ 500. 
HufTam y. Elhs. 3 Taunt. 415. Gammon v. Schmoll^ 5 Tauht. 

344. 


Smith v. Lyon. 


We^nafiliff 
Dec. 25. 


'jl^HIS was an adion of adlimplit upon a memoVan- tn m .ftiaii 
dum for charter between the pl^tiff*, ^ mafter 
of a fliip called the James and Anne, and the defen- 
dant, a merchant in London, for a voyage from the whofe benefit^ 

, JO action IS broiifhty 

river Thames to Heligoland or Hamburgh, arc evidence for 

the deftndam. 


The defence relied upon fomething fuppoled to have 
been faid by a Mr. Fagg, the owner of the Ihip, 
amounting to a declaration that Ihe was not fea-worthy, 
or to a confent to refeind the contrail entirely. A 
witnefs being called to relate the converfation between ’ 
the defendant and Mr. Fagg when this was alleged to 
harepafled; 


Carrow, 
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. Garrow, A. G.> for the plaintiff, contended, that 
as Fagg was no party to this a£ti(»i, he ought himfelf 
to be called as a -rntneis. He would be coming t» 
fpeak againft his intereil ; therefore there was no ob> 
je£tion to his competency ; and he could give the belt 
evidence of what he actually faid, and of the circum* 
ftances which gave rife to the converfation. 


Lord Ellemboroooh. — ^Although this a£lion is in 
the name of the matter, it is brought for the benefit 
of the owner. . I am therefore of opinion, that any 
thing faid by the' latter is admillible evidence for the 
defendant. 


The , declaration, however, did not turn out to be 
what was expe£ted ; and 

The plaintiff had a verdi£t. 

GarroWf A. G., Marryat, and Campbell, for the 
plaidtiff. 

Park and Gurney for the defendant. 

[Attoraies, WMiamt and Surt,'\ 

a S 

Vide Rex v. Hardwick, ii Eaft, 578. Hart v. Horn, 
a Campb. 9a. 


Brvcx 
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. Bruce and others v. Hunter. 

’J'HIS was an aAion of aflumpfit to recover the ba* 
lance of an account. 

The plaintiffs had efiedled infurances and advanced 
the premiums for^the defendant, and had tranfaded 
other bufinefs as agents for him, from the year iSoi 
down to the prefent time. ^ .They ha*d delivered an 
account to him annually, and at the clofe of each 
year, from the expiration of the firft, had charged 
intereft ; and at each reft the intereft of the preceding 
year was added to the principal. It was prp^ed that 
at the feveral times when the annual accounts were 
rendered to the defendant, he had never objeSed to 
the charge of intereft until the year i8ii, when he 
faid that he was not bound to pay any intereft. . 


Dec. IS. 

An sf ent wlio 
has advanced 
money for Jui 
pnnapal in cf- 
fedtuginfunBCtt 
and o^er msr« 
cantilebufineli% 
is entitled to 
charge intereft* 
and at the end ef 
every year to 
make a reft and 
add the intereft 
then due to the 
pnnciyaL 


It was now urged, on his behalf, that intereft d>uld 
not be recovered againft him, and much lefs according 
to the calculation of the plaintiff, which amounted to 
compound intereft, — a claim never Allowed at law or in 
equity. But— 

Lord Ellenborougk faid, that it was ftur and 
reafonable the defendant ihould pay intereft in the 
manner charged, and that the accounts, to which he 
had not objefted for a number of years, afforded fuf«* 
ftcient evidence of a promife on his part to pay intereft 
in this manner. 


One 
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One ef the Ipecial jury laid, it was the-uiuform 
^*1 brioc^ manner of making up accounts of this defcription. 
and (tfhert 

P> Verdift for funrelaimed. 

HmiBK. 

Carrow, A. G., and Cqrr for the plaindSa. 
LiUkdale for the defendants. 

[Attomies, Gre^g md Tennant^ 


Fsdif Cilton V. Sragg, 15 £aft| 223. 


If^edneTday. 

Dec.j. 

Where money 
due on a balance 
of iccounu n 
awarded to he 
nid on a f nticu- 
lar dry, and at a 
prricular place, 
If duly dcTiianded 
there on the day, 
it carriee intereft 
•ftarwards. 


PiMHORN and others v, Tuckington. 

^T'HIS was an adion for non-payment of money pur- 
fuant to an award, whereby the defendant was 
ordered to pay to the plaintiffs the fum of .^€’1,950. due 
on a balance of accounts, on the a ill June 1 8 1 3,between 
the hours of eleven and twelve, at Lloyd’s Cofiee-houfe. 

The queftion bdng put, whether intereft was reco- 
verable on the av^d. 


Lord Ellskborough held, that as the money was 
awarded to be paid on a certain day, intereft ought to 
be allowed from that day, if payment was thm de« 
hianded at the place appointed. 


It was proved, that a perfon duly authorized by 
power of attorney, attended at Lloyd’s Coffee-houfe to 

delnand 
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Aamaiii! payment between the houa of eleven nod tSei. 
twelve on the aift of January iSiaj but dwt neither * 

the d^ndant nor any perfon for him appeared, andoehen 
Wbaeupon the plwtiffi recovered a verdid for the 
princ^l and intereft from that day. 

• # 

Sthoyn for the plaintiS*. 

The caufe was undefended. 

{Attomies, OMjf tad HiAdman.] 

— — T • 

See the preceding cafe of Bruce v. Hunter. 


Williams v. Shee. 




^^HIS was an adion on a policy of inTurance on whenaiupm* 
goods by the Ihip Sir Sidney SmitA, ** at and ft-om 
London to Berbice, with liberty to touch mid ftay at JitSirT^^/aC 
any ports and places whatfoever and wherefoever, and 
forall purpofes wbatfc'ever, particularly to land, load, pUcu; *au tb« 
and exchange goods, without being deemed a de> 

vi.lton-’ 

which file iiiilad 

The veflel failed from Fortfmouth on the a5th Sep- 
tember 1812, with a fleet f’r the Weft Indies, under 
convoy of His Majefty’s (hip Narcifltis. They arrived diTcharK^ um 
off Madeira on Saturday the 17th of 0£lober. 

Sir Sidney Snutb had taken in a quantity of goods for 
that ifland, which the captai-i had been ordered to *•“ 

” »way, and ex- 

petted CO overtake ic» this was not a within the meaning ef the coawigf atL 

6 land 
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land diere, and for ivhich vines were to be font oil 
board. He began to land the goods as foon as he' 
arrived, but not bri^g allowed to work on the Sunday, 
he had not got the wines on board till the Monday at 
noon. The Narcillus with the greateft part of the 
fleet had failed away the preceding day, and was then 
too far off to be overtaken. Seven or eight other flfips 
belonging to the fleet, however, were left behind at 
Madeira ; and they all agreed to fail together for mu- 
tual protedion. With this view the Str Sidney Smith 
remained at Madeira till the 24th of October. She 
finally parted company with them off Barbadoes, and 
on the 1 9th of November was captured by an Ameri- 
can privateer on her way to Berbice. The owner of 
the goods infure^ was on board during the voyage. 

GarrmVi A. G., contended, that the underwriters 
were difcharged on two grounds; ifl. The fliip by 
putting into Madeira, and flaying behind there when 
the reft of the fleet had failed, had been guilty of a 
deviation; adly. The captain had wilfully deferted 
the convoy, and as this was done with the privity of 
the owner of the goods, who was on board, the policy 
was vacated. >' 

Park, for the plaintiff, infifled, ifl. That the Ihip 
had a right to put into Madeira, and to flop there in 
the manner fhe had done, under the liberty given by 
the policy to touch and flay at all ports and places to 
“land, load, and exchange goods, edly. The captain 
could not be faid wilfully to have deferted the convoy ; 
for he was anxious, if poflible, to enjoy its prote£Uon ; 
and the convoy had rather deferted him. 

4 


iSij. 



Lord 
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Lord Ellenbohough.— I am of opinion that the 
underwriters are difcharged on the ground of devia- 
tion. The liberty in the policy muft be conftnied with 
reference to the main fcope of the Voyage infured. 1 
am inclined to think^this was not a -wilful defertion of 
convoy within the meaning of the ad;, as the captain 
appears to have aded bond fide^ and not to have been 
aware of the precife time when the convoy failed away 
from Madeira. However^ it is unneceiTary to deter- 
mine that point now ; for upon well-ellablilhed prin- 
ciples the Ihip was guilty of a deviation by putting 
into Madeira, and voluntarily flaying \>ehind there for 
the purpofes of trade, when the reft of the fleet had 
failed away in the profecution of the voyage. 

Pluntiff nonfuited. 

Park and Barnewall for the plaintiff. 

Garrowj A. G., and Nolan, for the defendant.'. 


[Attornies Nettlejhip and Pafhivre^ 


Vide Redman v. London* 


Ck>RLETT 



fASEfi AT ]f»l PAIDA 




ContETT V. Gordon and another. 


MeidianMin A CTJON on Ac Cafe. Thc fcrft count ©f the de- 

Iriondon receive ■ • n «« « 

from a mere ciaf&tion ftated, that the piaintin had caufed to 

hurf* ^ ddivered to the defendants 43 bales of cotton, to 
^ fey Aem fold and dSpofed of on account of the 
idaintiiF, and in cafe they could not be feld and dif- 
ance. They de- pofed of, to be returned by the defendants to Ae plain* 
wlfife*the cotI on rcqueflrj but Aat the defendants wronirfully 
bo^Me w'i^’<a‘ and imjuftly converted Ac feme to their own ufe. 


view to ius mte- The fecond count alleged, that Ae sroods were deli- 

left, indorfe the n°. ii.n 

ImU of lading to a vcrcd to the defendants for fefe cullody; and the lait 

frieudofhisywho • ^ a. 

receives the was in*trover. Plea, Not guilty. 

goods, and after* 

tilt proceeds in The plaintifiTbeing at Parimaribo in South America 
^^’iStThe io the year 1808, inclofed a bill of laAng of the cotton 
^5^'Se*biU°" tjueftion in a letter addreded to the defendants, 
rf lading were ^ho are merchants in London, requefting them to 

liable tothe con- _ _ . - » r »i ...i . r 

fignorforthe effect iniurancc to Ae luU atnount. 1 he defendants 


had not done buffnefs for the plaintiff before, alid had 
not come under any promife to act as his confignees. 
For fome reafons they .wifhed to decline doing fo ; and 
on receiving the bill of lading they indorfed it over 
to one Major f a friend and creditor of the plaintiff. 
Major effected the mfurance and received the goods, 
which never came to the poflefiion of the defendants. 
He afterwards became infolvent with the proceeds in 
his hands. 


Topping for the defendants contended, they were 
not liable in this a^n, as Ae conffgnment had been 

vthruff 



MICHAELMAS TERM, 54 GEORGE III. 4jf5 

thrull upon them, and they had a£ted bond fide for 
the plaintiff’s intereil. They were not bound toinfure 
and to fell the goods. If they did^ not, was not the 
indurfement of the bill of lading to Major the bell 
thing that could be done ? If this ftep had not been 
taken, the goods might have4>een loft on the voyage, 
without any claim of indemnity from the underwriters ; 
and if they had arrived, they would have been fdzed 
as forfeited, to pay the duties. 

Lord Ellcnborouoh. — The defendants had no 
right to indorfe the bill of lading. Ihey could not 
devolve upon another the authoiity conferied upon 
them, and turn over the pi operty to aftnnger. It is 
difficult to fay what they ought to have done ;• but I 
am quite cleai that they were not juftlfied in doing 
what thtjf did. 1 hey had th^ir eleftion either to take 
or reject the bill of lading. If they took it, they were 
bound to take it according to the teims of the con- 
figiimcnt. by which they themfehes were to infure and 
fell the goods. They appear to have adfed with good 
confcicnce; but they were not coireft'in point of 
law. 

Ihc plaintiff had a verdifl: for tire value of the 
goods. 

Gat rowy A. G., Pat k, and Marryat, for the pltun* 
tiff. 

Topping and Scarlett'ior the defendants. 

[Attoniie*i» Heardmi and Blunt ] 


I i 



VoL.m. 


£akxr 
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CASES AT NISI PRIUS, 


December 17. 

In an adion for 
life and occupa- 
tion, where the 
tenant has paid 
the property tax 
before adtion 
brought, he haa 
a right to dedudt 
it at the trial. 


Bakek. V . Davis. 

was an adion for ule and^cupation to recover 
j£’ 3 afor three quarters of a year’s rent. 

The defendant pud into Court the whole of the 
rent eiccept a fum equal to the landlord’s property tax 
for the premifes in queftion, which he had paid to the 
tax-gatherer before the aftion was commenced* 


Burrough for the plaintiff contended, on the autho- 
rity of Pocock V. Euftace, a Campb. j8i, that the 
property tax could not be deduced from the rent, in 
fettling 'che amount of the damages in an a£lion for 
ufe and occupation. 


Lord Ellenborough. There the property tax 
had not been paid by the tenant at the time of the 
trial } and it is only after payment that the dedudion 
can be claimed. Here, however, the defendant has 
an undoubted right to the dedu&ion ; for he had paid 
the tax before a&ion brought. 


Plaintiff nonfuited. 
Burrough and Lawes for the plaintiff. 

Bark for the defendant. 

w 

[Attortiies, Reynolds and AUingham ] 


Reussb 
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Reusse V. Mevers. 


Fridny^ 
December 17. 


^HIS was an aftion of ^umpfit by t^e mafter 
againft the freighter of a fhip, for not loading 
and difpatching her on a vo)rage from London to 
Gottenburgh. The (hip was denominated in the me- 
morandum for charter ** The Swedilh (hip or velTel 
called the Maria.” 

• • 

The defence was, that the (hip, inRead of being 
Swedijhy was Britijh built, whereby the defendant had 
been prevented from fending her to Gottenburgh, a 
Swedilh port. • 

To prove this, the defendant firft olfered in evidence 
a Britilh regifter of this (hip. Rating J. Evans of Yar- 
mouth to be foie owner. But — 

Lord Eleenborouoh held, that this was no evi- 
dence (he was Briti(h-built, without firR proving that 
Evans was privy to the regiRer, and then through 
fome other medium that he was owner of the (hip. 
In the manner in which the regiRer was aSually pre- 
fented, it was merely ret inter alios ailot and proved 
nothing. 


To prore that a 
ihip is Britiih- 
built, a Britiih 
rcgitler fo de- 
fcnbing her is hj 
itfelf no evidence* 
A (liip was de- 
fcrlbcd in a me* 
morandum fur 
chirter as ” the 
Swedilh Ihip or 
vefTi I called the 
Maria.** In 
fhe was BiiCifh- 
built, and had a ' 
Bniilh regifter, 
but ihe h^d a 
complete fet uf 
Snedifti papers 
and a treafury 
licence to fail as 
a Swediili ftiip, 
which parriculara 
were known to 
the freighter 
Ihtd, that in an 
an action againft 
him for not loac||- 
ing alid dispatch- 
ing tlie fliip ac- 
cording to the 
momnranduix) for 
charter, he could 
not fet up as a 
defence thdt ftie 
was in point of 
a Britilh and 
not a Swedilh 
Ihip. 


Evans himfelf, being in court, was then railed, and 
Rated that he was foie owner, and had obtained the 
"regiRer (or her as a Briti(h-built (hip, according to her 
real charafter j but that at the time this contiaft was 

I i a entered 
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i8ij. 
Reussb 
Mbyers. 


entered into, fhe had a complete fet of Swediih 
papers, and a treafury licence to fail as a S«edifli (hip, 
all which particulars were known to the defen* 
dant. 

ff 

Lord Ellenborouoh. — I (hould hold, that the 
fliip mult correfpond with the defcription in the writ* 
ten contract ; but (he is Swedilh in one fenfe, being 
fumilhed with Swedilh papers, and in a condition to 
navigate as a Swedilh (hip. Although tht. cxprcllion 
in the memorandum for charter be ambiguous, I 
think it was enough that (he had a Swedilh national 
charafter impofed upon her, and that (he was 
Swedilh within the meaning of the parties to the 
contraff. 

The plaintiff had a verdict. 

CarreWf A. G., and Abbott for the plaintiiF. 

« 

Park and Scarlett for the defendant. 


[Attornies, Bovill and JCcMfy'cj/.] 


See cafe of Bennktt, Fartrulgc, i Dobf. Adm. R. 175. and 
cafe of Guts Hoffnumg, Steffins, ib. 251. 


Mercer 
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MkRCER V. JoN£3. 


Mondsy, 
December to. 


^J'ROVER for bill§ of exchange. 


I’he queftion was, how the damages were to be cal- 
culated, the plaintiff contending that he was entitled 
to inrereft to the time of final judgment, and the 
defendant that in this form of action the principal 
only was recoverable. 


In^rov^r for a 
bill of exchange, 
the damages are 
to he calrulaced 
according to the 
amount of the 
principal and in* 
tcrclt due upon 
the bill at the 
time of the con- 
verlion. 


Lord Ellfnborough. In trover, the rule is, that 
the plaintiiF is entiiled to damages equal to the value 
of ihe article converted at the time of the converfion. 
There is no reafon why this lule fhould not be* applied 
to tnwer for bills of exchange. The damages, there- 
fore, in this cafe, muft be calculated by the amount 
of the* principal and intereft due upon the bills of ex- 
change at the time of the demand and refufal to deliVer 
them up. 


Verdift accordingly. 

Carrow, A. G., and Marryat for the plaintiff. 

Jervh and Abbott fof the defendant. 

\ 

[4^ttemies, Tilfon and Pr^andJ\ 


Ii3 


Duncan 
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NMv. Duncan y. Lowndes and Bateman. 

Dtcember 20. ^ 

■"guaramiriS* WES Eu E^lioii OH z gusfrantie alleged to have 

the debt of a beeh given by the defendants for the due payment 

third I'erfoM, pi»iir t . •• •ly y ^ 

fignrdhjoneof of z bill of exchange to the plaintiflr for sedyo. 15s. 
thTp'iirtnermip acccptcd by Dickinfon Eff Co., for the price of goods 
firm, it is necef. ^bich thc plaintiff had fold them. 

fary *0 give iome A 

evidence beyond 

of partners fub- It appeared' that the two defendants carried on 
^m, '^aTthe bufmefs together as merchants at Liverpool) and that 
hadailthority lo guaraiuic was ligned by Lowndes in the partner- 

Knd the other by (hip firm, 
the guarantiee * „ 

But for this pur- « 

fofficientwpwe GatroWf A.G., for the defendants^ infiffed) that 
fed^en^fro'H^ plaintiff wos bound to give fome direA evidence 
the o-her partner (bat Botefon had authorized Lowndes to enter into this 

fuMequently to 

the fivinK of the undertaking. 

guarantie, or to ^ 

Ihew a previous 

Scarlett, contra, contended, that this was to be in- 
guarantiea had ferred from the relation fublifting between them. 

been given in the ^ 

paitnerfhip firm, 

yMh pfnnTn, Lord EnLENBORouGK. As it is not ufual for 
merchants, in the common courfe of bufinefs, to give 
collateral engagements of this fort, I think you muff 
prove that Lowndes had authority from Batefon to 
lign the partnevlhip firm to the guarantie in queftion. 
It is not incidental to the general power of a partner 
to bind his co-partners by fuch an inffniment. 

Scarlett then propofed to Ihew that Batefon had 
fubfequeatly approved of the guarantie, which he 

contended 
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contended would be evidence of a prior authority to 
give it. 



DtlMCAN 


Garrowf A. G., obje&ed, that this being an under* °and”*" 
taking for the debt of another, Batefon could only be 
rendered liable by a note in*writing. . . 


Lord Ellenborough. All that the plaintiff has 
to prove is Lowndes’s authority to fign the paitnerfhip 
firm to the guarantie. When that is eftabli^d, there 
is a very good note in writing to bind both partners. 
For this puqrofe, 1 think a ful^fequent recognition by 
Batefon may be given in evidence, as well as a prior 
command ; and either the one or the other may be 
Ihewn by parol as well as by a written document. 
Proof of a previous courfe of dealing in Which fuch 
guaranties were given, and to which both partners 
were privy, I think, would be fuificient. ^ 


The plaintiff, however, was not prepared with any 
evidence to affeA Batefon^ and fubmitted to be non* 
fuited. 


Scarlett and LittkdaJe for the plaintiff. 

Carrowt A. G., and Parkf for the defendants. 

[Atconiieft Atkinfon and Cooper. 1 


Vide Lord Gallway v. Matthew, lo Eaft, 264I 


Ii4 
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Thurfday, 
Deceti))>er 23. 

An a^ion at 
may be main^B 
tamed to reco^T 
a contribution in 
the nature of 
general average 
by one rtupptr of 
gooils 
another. 

Where the maf- 
ter of a Ihip in .1 
fnrci/n poi t was. 
arreilcd by pro- 
cels 01 l of a 
couit of juliice, 
at the fi'it ot tlv 
agent of the ihij. , 
forlums of money 
the Litter had dii- 
burftd on her"' 
account, and the 
mailer not being 
able to raife 
money by other 
means, that he 
might procure his 
liberation and 
purliie the voy- 
age, fold a part 
of the cargo ; 
Jieldy that the 
owner of the 
goods fo fold, had 
no ti^ht to a con- 
tribution ill the 
nature of general 
average fu m the 
ihippeis of tlie 
other go(ids on 
ooaid ^^hlch 
airiTed fifely at 
the port of 
delliuaUQiit 


Dobson and Others v. Wilson. 

• 

was an a£lion for geileral average by one ihip- 
per of goods againft anotha*. The declaration 
contained 'one fperial count Hating the fiifts of the cafe, 
a count in indebitatus alTuniplit for general average, 
and the ufual money counts. Plea, the general iflue. 

The plaintiffs, in the month of May 180/, ihipped 
on board the Rochdale, Captain Carton, four bales 
of woollen-drapery goods, of the value of 1 24, to 
be carried on a voyage from Hull to St. Pet<;rlburgh. 
The defendant at the fame time Ihipped on board the 
fame veffel 322 packages of cotton goods, valued 
at 16,100, on the fame dellination. Some other 
goods, belonging to different perfons, were likewife 
ihipped in the Rochdale for this voyage j but they 
were comparatively of trifling value. 

The ihip failed from Hull in the beginning of June ; 
and having met with very tempeftuous weather, was 
obliged to put into Stromfladt, a port in Sweden, 
to repair. She ‘again failed in profecution of her 
voyage on the i oth of July. On the 1 3th of the 
fame month Ihe got aground on the Scaw. Afliflance 
was procured, and at a heavy expence ihe was got 
off. Hov/ever, ihe was fo much injured that ihe was 
forced to bear away for Copenhagen, where ihe arrived 
on the tpth. There the cargo was unloaded; and 
the ihip was new iheathed, ai.d underwent other re- 
pairs. For the expcnce incurred in getting her off 
the Scaw, the captain gave a bill upon Mr. Parker, 

merchant 
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a merchant at Elfineur, who was the (hip’s agent. 1813. 
This bill Mr. Parker accepted and paid. He alfo, in * T ^T t ^ w * 
the fame capacity, paid the dues for the (hip pading and Q^hem 
the Sound, and the expence of the repairs done to ^j^j, 
her at Copenhagen., On the 16th of A'jguft (he was 
ready to proceed on her wsyage ; but the flnglKh 
expedition againft Copenhagen then coining in (ight, 

(he was feixed by the Danilh government, and the 
captain and crew were made prifoners of war. They 
remained in confinement till the 9th of September, 
when they were fet at liberty, and had the (hip deli- 
vered uj. to them, in conlequence of the furrender of 
Copinhager *>« the Britilh forces. In confequence of 
the hoftilitics with Denmark, it became impodible to ne- 
gociate bills upon England for the purpofe of repaying 
to Parker the turns he had di(burfed for the (hip’s ufe ; 
and 1 he captain was quite unable to fatisfy his demand. 

Paiker thereupon caufed the captain to be arreftSd by 
procefs out of the Naval Court of Juftice at Copen- 
hagen ; and that Court decreed that he (hould pay the 
debt due to Parker before he could be releafed. In 
this fituation, the captain, for his liberation from im- 
prifoument, and that he might be able to profecute 
his voyage, found it would be necelTary to fell a part 
of hib cargo ; and the four bales of woollen goods be- 
longing to the plaintiffs, being nearell at hand, were 
feledfed and fold for that purpofe. On the 20th of 
Otiober he was again ready to purfue his voyage; 
but a war with Ruilia being apprehended, he was 
ordered by Admiral Gambier to return home. The 
(hip arrived fafe at Hull, where the defendant’s goods 
were reftored to him. 


Toeing 
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Topping for the plaintiffs, ill. There can be n* 
doubt that one Ihipper of goods may maintain an 
and Others a£Uon againll another for a contribution in the nature 
WuMv general average. He whofe goods are facrificed 
for the lafety of the fliip and the fe(t of the cargo, has 
by law a, right to recover a compenfation from thofe 
whofe property is faved. Where the law gives a right, 
it gives a remedy. It is objeAed, that the contribution 
to the general average among the Ihippers of goods 
can only be fettled in a court of equity. But where- 
ever, as inthiscafe, the law upon a valuable coulidera- 
tion implies a promife to pay a fum of money, an 
a&ion at law may be fupport.ed to recover it. A con- 
current remedy is fometimes offered by a fuit in equity ; 
but thq courts of law are never oufled of their jurif- 
diftion. The difficulty of afcertaining the exa£l amount 
of the contribution, can be no argument againll the 
adlion ; for the amount may be proved before a jury 
as well as before a Mailer in Chancery. Neither is 
the iPuItiplicity of aflions, which may thus be brought, 
any valid objeflion to a particular individual recover- 
ing by adion a fum of money which is allowed to be 
due to him. Multiplicity of aflions is ufed as a reafon in 
particular cafes foa refuling all remedy — as for a public 
nuifance which has occalioned no private damage-— 
but never for driving into a court of equity a party to 
whom a fum capable of being liquidated is acknow- 
ledged to be due. Thefe arguments would apply with 
equal flrength againll an aflion for general average by 
'the owner of the Ihip. But it has been folemnly deter- 
mined, both by the Court of K. B. and the Court 
of C. P., that fuch an a&'on may be maintained. 
Birkley v. Frefgrave, i Ball, aao. Price v. Noble, 

4 Taunt. 
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4 Taunt. i23« In the laft cafe, it is remarkable the 
contribution was claimed for ftores thrown overboard, 
and not for any damage done to the hull or apparel of 
the fliip. But is not the Ihip-owner, with regard to 
the ftores, in the fame fttuation as the owner of goods 

put on board to be earned <mi freight ? -.adly. There 

can be as little doubt that this is a cafe of general aver- 
age. The plaintifl^’ goods were neceilarily fold for the 
purpofe of preferring the Ihip and the reft of the cargo; 
and the defendant’s goods have thereby been preferred 
and reftored to him. The captain wasamprifoned. The 
fliip could not depart without him. 'if he fale of the goods 
was the only mode of procuring his liberty. Was not 
the emergency the fame as if the Ihip herfelf had been 
feiaed, and a part of the cargo had been fold lo redeem 
her ? She was as eSeffually prevented ffom failing, 
by the arreft of her captain, as if her rudder had been 
carried away, and detained by the officers of the court 
of juftice at Copenhagen, till Parker was fatisfied. 
The queftion is, whether the plaintifts’ property was 
bend fide facriftced for the profecution of the adven- 
ture. It mull be allowed, that the Ihip could not 
otherwife have failed ; and the probability is, that the 
defendant’s goods would never have been reftored to 
him. Having derived fo much benefit, ought he 
not to bear a part of the burthen ? Even if 
any doubt could be entertained with refpefl to fo 
much of the money as went to pay the bill of 
exchange and the repairs at Copenhagen, the Sound 
dues come within every definition of general average, 
as for thefe the ihip and cargo were liable to 
ConfUication. 


1815. 

Dobson 
an^ Others 

V. 

Wilson. 
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Dobson 
and Others 
vf 

Wilson. 


Garrow, A. G., contra. 1 . There is a great dif- 
ference between an adion for general average by the 
fliip-owner and by one fhipper of goods againfl: another. 
The (hip-owner is accountable in the firll inftance to 
the owner of the goods thrown over board, or necef- 
farily fold. ,It is therefore Iris duty to fettle the whole of 
the average among all the parties concerned. Having 
paid for the goods which are facrificed, after declu£t- 
ing their proportion of the charge, all the other 
Ihippers become debtors to him alone. 11'* alone, 
therefore, has to, bring aftions fpr a contribution; 
and in fuch a£lions at his fuit, the amount ut the 
damages to be recovered may be afccrtained by a very 
iimple calculation. But where there are a great variety 
of lliippers, if they were allowed to bring aftions and 
crofs adtiohs againil each other, the mod inextricable 
confufion would enfue. Cafes might eafily be put to 
illudrate the utter impoflibility of proving before a 
jury the amount of the contribution to be paid by one 
fhipper of goods to another. Where the average is 
nor fettled between the fhip-owner and each particular 
lliipper, the refpedlive claims and liabilities of the 
ihippers among themfelves can only be unravelled and 
adjuded in a court of equity. It is a drong argument 
to (hew this adtion cannot be maintained, that this is 
the hrd indance of fuch an aftion being brought. 
In both the cafes cited, the plaintiif was the owner of 
the (hip. In the lad, the contribution was claimed 
for the (hip’s dores that had been thrown overboard ; 
but there is no didindfion between a jettifon of dores, 
and of anchors or guns belonging to the (hip ; and 
that cafe proves no more than the former. 2. At all 
events, this defendant is not liable to any contribution 

either 
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cither at law or in equity. The plaintiffs’ goods were 
fold to liberate the perfon of the mailer from inu 
prifonment for a debt which ought to fall exclufively 
upon the Ihijj-owner. ^uppofe the mailer had com- 
mitted fome offence at Copenhagen, and had been 
thrown into prifon for not .paying the fi^e impofed 
upon him ; would the fate of a part of the cargo to 
redeem him from imprifonment have conilituted a 
genera! average ? It does not appear that the ihip might 
not have failed without the mailer, or that another 
might n t have been procured. The plaintilTs are cer- 
tainly entitled to the value of their goods ; but they 
muil feek their remedy againil the owner of the ihip, 
and not a co-iliipper, who is as little anfwerablc as 
if the mailer had wantonly deilroyed them. , 


1813. 

< 

Dobsok 
and Othew 

Vb 

Wilson. 


Lord Ellenborougii. — ^Upon the general quef- 
tion, 1 am inclined to think that fuch an adion as 
this may be maintained. A court of equity may, 
perhaps, be a more convenient forum for adjuilirig the 
claims of the different parties concerned ; but if a 
ihipper of goods which are facriheed for the falvation 
of the reft of the cargo is eptitled to receive a contri- 
bution from another ihipper, whofe goods are faved, 
I know not how I can fay tiiat this may not be reco- 
vered by an action at law. 1 his is a legal right, and 
muft be accompanied with a legal remedy. The dif- 
ficulty of Ihewing by ftrifl evidence the exadl amount 
of the contribution is great ; but as there are data 
upon which it may be calculated with great certainty/ 
1 think this is no objedion to the a£lion. The plain- 
tiff by proceeding at law takes that difficulty upon 
hiovfclf, and if he is not prepared to overcome it, he 

cannot 



4S6 


CASES AT NISI P&Il/S, 


i8i j. catmot fucceed. Nor does the multiplicity of a^ohS 
which may thus be brought appear a ground on which 
aodC^dwn I can hold that relief mud be fought in equity. If 
WiiwN ^ objedlion upon principle to a particular 

a£lion, I know not how I can turn round the pluntiff 
by faying r that an inconvenient number of fimilar 
adions may be commenced. I cannot perceive why 
the fhipper of goods may not maintain an adUon at 
law for general average as well as the owner of the 
' Ihip. 2 . . 1 mud fee, however, that this is a cafe in 
which general 'average can be claimed ; and 1 am of 
opinion that it is not. Is there here any thing like a 
joQus ntercium levanda navis gratid ? A jettifon to 
lighten the ihip is not the only foundation of general 
average; but it mud arife from that or fomething 
analogous. The didindtion between general and par* 
ticular average would otherwife be entirely aboliihed, 
and the Ihippers of goods would be called upon to 
contribute to loiTes from which they derive no benefit, 
and which ought to fall exclufively on the lhip> 
owner. Here the agent of the fhip arreds the perfon 
of the mader, both being agents of the owner, who 
had undertaken to cany the whole cargo fafely to its 
dedined port. This is different from the arred of 
the captain by a foreign force. Even there I am not 
aware it has ever been held that the mader is fo infe* 
parably united to the fhip, that to redeem him it is 
lawful to fell a part of the cargo. The procefs of 
the court of judice at Copenhagen was not dird&ed 
againd the fhip, and was confined entirely to the per* 
fon of the mader ; it was merely an arred for a per- 
fonal debt. I was at drd druck by what was faid 
about the Sound dues ; and had the fhip been feized 
8 for 
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for non>payment of thefe, I fhould have thought the 
fale of a part of the cargo to pay them, in the ab> 
fence of all other means to raife money for that pur- 
pofe, might have been the foundation of a claim for 
general average. But thefe dues had been paid to 
the Danifli government by ‘Parker, the fhip’s agent, 
and the money fo paid merely conllituted a private 
debt due to him, which he fought to recover by pro- 
cefs againft the perfon of the mafter. It comes to 
this — whether if the captain be fevered from the Ihip, 
whatever be the caufe, he may fell* a part of the 
cargo to redeem himfelf ? I fee no diftinftion between 
this arrelt for debt and an arrefl: for an aflault he 
might have committed in the ftreets of Copenhagen. 
No cafe has been cited, or principle adviced, to 
fhew that a claim for general average can arife from 
an a£k< done to redeem the mafter of a Ihip from fuch 
an imprifonment. I therefore do not think that any 
part of the plaintiiTs* goods was facriheed for the 
fafety of the (hip and the refidue of the cargo, in fuch 
a manner as to give them a right to a contribution 
from the other Ihippers of goods on board. Their 
proper remedy is againft the owner of the fhip. 

PlaimiiTs nonfuited. 

Topping and LittUdaJe for the plaintilT. 

Garrow, A. G. and Park, 

[Attornies, HMyard and Hall,] ^ * 


Vidi Abbott on Shipping, Part III. c. 8 . 


1813. 

Dobson 
and Other# 

V. 

WltSOH. 


Master MAN 
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Thurfilay, 

December 23. 

An agreement 
that London 
bankers il'ioiild 
accept and pay 
bills of exchange 
drawn in the 
country for a 
commiflion of 5s. 
per cent, being 
furiiilhed with 
funds to pay the 
bills before they 
became due, can- 
not be ufurious, 
there being no 
contemplation of 
nn advance of 
money. 

If upon fuch 
an agreement an 
advance of money 
were contemplat- 
ed, it would be a 
qucllion of fa^t, 
whether the com- 
miflion v\ as a Hult 
to obtain more 
than legal iiite- 
reft for the for- 
bearance, or a 
compcnfdtion for 
the trouble and 
cxpence incurred 
in accepting and 
paying the bills 
of exchange. 


MasT£rma.n and Others v. Cowrie. 

was an iflue direfted by theJLord Chancellor, to 
try whether at the tii;ne of the fuing forth of a com. 
million of bankrupt, bearing date the ad of November 
1812, againll John Hughes Goodlake and William 
Hartley Goodlake^ they were indebted in any and what 
Ann of money to the plaintiffs. 

The plaintiffs are bankers in London. In Odober 
1811^ David Bromer^ a merchant in London, who 
did not keep calh with them, applied to them to ac> 
cept bilk for him at Ihort dates, for which he was to 
provide before they became due. Accordingly, it was 
agreed that fuch bills Ihuuld be drawn by fome per- 
fon procured by him ; that the plaintiffs Ihould ac- 
cept them j that Bromcr ihould always provide for 
them before they became due ; that by way of fecu- 
rity he fliould depoAt with the plaintiffs good bills, at 
long dates, to a larger amount ; and that the plain- 
tiffs lliould receive a commiflion of five fliiliings per 
cent, upon the Mils accepted and paid by them for 
their trouble. After the parties had dealt together 
fome time on the footing of this agreement, the plain- 
tiffs exprefled themfelves diffatisfied with the manner 
in which the bills were drawn, and requefted that 
they ihould be drawn for the future by fome refpeft- 
able perfon in the country. BromeriaxA, if the plain- 
tiffs could procure any fuch perfon, he would allow 
him one ihilling per cent, for his trouble in drawing 
the bills. William Maudes a banker at Otlcy in 

Yorklhire, 
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Vorkflure* uras then mentioned^ and he confendng to >^3* 
the arrangement, it was agreed, that in future the 
bills Ihould be drawn in his namp. In this way the and Other* 
plaintiffs continued to Accept and pay bills, at two 
months, drawn upon them by fVtUiam Matidct till 
Bromer became bankrupt in September 1812, changing 
the 5/. per cent, commiffion for themfelves, and the 
u. for the drawer, which was regularly paid him. 

During the whole of that time they never were in 
advance to Bromer. Afterwards, they were obliged 
to take up bills they had accepted far him, for which 
he had not provided funds. He had lodged with 
them, by way of fecurity, bills to the amount of 
^19,296. IS. gd. accepted by J. II. Goodlake and 
W. H. Goodlake. Thefe perfons foon afterwards them- 
felves became bankrupt, and the prefent queftion 
arofe upon the plaintiffs feeking to prove the bills 
under their commiffion. One of the plaintiffs having 
been examined before the commiffioners, and having 
declared that intereft never had been charged to 
Bromer t was alked, whether, if Bromer had not be- 
come bankrupt, intereft would not have been charged 
by them upon any cafli they advanced to take up 
their acceptances ? — ^to which he anfwered, there was 
no agreement for that purpofe ; but he fuppofed they 
would have charged legal intereft. 

Garrowt A. G., for the pliuntiffs, ftated the quef* 
tion to be, whether the tianfadions between them and 
Bremer wav tainted with ufury? and contended there* 
could be no ufury in the cafe, as there was no advance 
of money. The 5^. percoit. could not be referred' 
to forbearance, there bong no debt to be forborne, 

V0X..UI. Kk and 
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1813. and tm merely a compenlation Sot thdr trouble in 

accepting and paying the Inlls. The compen&Hon 

•ad ©then was extremely moderate ; but were it ever fo extrava- 

Cowxne. ** could no more be m^de ufury than any other 

payment for work and labour done and performed. 

« • 

Parif contrdt iniifted, that this was fubftaatially 
an agreement for the loan of money, and that if the 
agreement was ufurious, no valid debt could ariie out 
of it. The plaint^ could not have maintained an 
adion againil Bremer for the money they paid in 
taking up their acceptances, and therefore could have 
no claim againil Goodlake and Co. upon die bills lodged 
in thdr hands as a fecurity for an ufurious debt. He 
reUed upon Kent v. Lowen, i Campb. 177. in which 
it was held, that a peifon accommo^ting another by 
accepting a bill of exchange, cannot, like a ^untry 
banker ^counting a bill, take any thing beyond live 
per emit, intereft, by way of commidion, without 
committing ufury. 

. lord ELLBMB0RouoK.—The ifliie fent by the 

Chancellor is to try whether the debt of Gaodlaket to 
the plaintifia is cOnftituted in ufury. If it be fo, it is 
no ^bt at all. The ufury it fuppofed to be committed 
in the dealings with Bronur, The agreement between 
them was this: they, m confideration of a quarter 
per cent, were to accept and pay for him bills drawn 
by WUliain Maude at Otley in Yorkfliire ; before 
th^ bbeame due, he was to provide funds to raW 
them up; he was-likewife to lodge ocher bills at 
longer dates in their hands by way of fecuri^ ; and 
he was to allow a Hulling per cent, to the drawer of 
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the bills. Here no advance of money is anticipated. 

It might have happened, by the caflt not being pro- Mast^ma* 
vided, or the fecurities proving unprodudive, that an ^ben 
advance might poifibly have taken place ; but it does Cowru. 
not appear to have Jjeen in the contemplation of the 
parties. The firfl: queftion. is, whether there was a 
contrad for a loan f If there was, there may be ufury 
to vitiate the debt, or to cut down the fecurities, al- 
though no advance took place till after Bremer's bank- 
ruptcy upon which no interefl; was charged. There 
mufl: be an actual loan and a receipt ^of ufurious inte- 
relt to render a party liable to 'penalties ; but if there 
be a ftipulation tor more than five per cent, upon a 
contemplated advance, the agreement is ufurious, and 
no tran&dions under it can be the foundation of a 
valid debt. Here, however, nothing appearf to have 
been anticipated tc^ be done by the plsuntifFs beyond the 
acceptance and payment of the bills. They never 
were in advance to Bremer till after his bankruptcy, 
and there feems no reafon to fuppofe that a loan of 
money was ever in their thoughts. If io, the com- 
midion of 5^. per cent, could not be for forbearance, 
and could not be the foundation of ufury. The only 
quellion arifing out of the is. allowed to the drawer 
is, whether that was a colour for ufury. If it was hend 
fide applied to Maude's ufe, it cannot be ufurious, 
and it may be entirely removed from the confideration 
of the cafe. Then may not the 5;. be accounted for 
on the fcore of the trouble which the plaintiffs had in 
accepting and paying the bills, in receivine the funds * 
for that purpofe, and in taking care of the fecurities 
* dqjollted with them ? It has been decided that country 
bankers may charge a commiffion beyond the per 
Kk 2 cent. 
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, ^ cent, for the money advanced. Inftead of the expref* 

Ma^tbbman country bankers, I prefer a defcription of the 
and Otherii thing done. Before all mercantile tranfa£bons were 
Cowrie carried on by means of a paper circulation, country 
bankers were at a great charge In procuring cafli. It 
was a fort of foreign commodity which they had to 
import ; therefore, in conveying and infuring it, they 
incurred a great collateral expence. If under thefe 
circumllances they were allowed only 5 per cent, on 
the whole tranfacHon, they might have leceived only 
for the forbearance of the money advanced. A 
limilar cxpence may be incurred every where, by keep- 
ing clerks and a counting-houfe on purpofe to accept 
and pay bills with Ainds provided by the perfon for 
whom the budnefs is done. Li all thefe cafes it is ne> 
celTary to detach the trouble of keeping accounts, from 
intereft for the forbearance of money. I remember an 
ilTue being tried at Cheller, whether 5^. per cent, 
was. a fair commillion upon the difeount of bills there ; 
and it was found to be fo. I agree, with what the 
Chancellor is dated to have faid in direfling the pre> 
fent ilTue, that unlefs there be za eventual advance pf 
money contemplated, there can be no ufury. Here 
the advance of Inoney was not the fubftance of the 
‘ contra^. It was never mentioned among the parties, 

and never happened till the clofe of the tranfaflions, 
when no intered was charged upon it. Had an ad- 
vance been made, I (hould have left it to' the jury 
, whether the commillion was a Ihift for obtaining more 
than legal intered for the forbearance of the money. 
But if an advance was neither made nor contemplated, 
the commidion can be conddered only a compenfatioa 
For fervices performed. 

Verdifl, 
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Verdi&y that H> Goodlake and Gtodlakt 

were indebted to the plaintiffs in the fum claimed, 

Gafrow A. G., Toeing, Marryatt^ and Irvine, for 
the plaintiffs. • 



MASTERMAir 
and Others 


COWJUE* 


Peark and Pulkr for the defendanL 


[Attornies, Sudlow and DemnJ} 


Vide Barclay q. t. v. Wafmllcy, 4 Ealh 55, 


Denton and Others v. Rodie and Another. 


Thiirfilay, 
Dec. 23, 


'T'HIS was an iffue to try whether James Henry Clopgh, Where one of 
JoJbua Smithfm Wilkes and James Butler Clough 
were, at the date and fuing forth of acomniiflion of 
bankrupt againft them, indebted to the plaintiffs in any chanjiemhisown 

- ~ ■' mmo upon the 

and what lum oi money « pinneiiiui) firm, 

• in favour of poi- 

fons vvh t advance 

The bankrupts entered into partnerlhip together as J a*. a™™e» ’ 

general merchaiUs at Liverpool, in 1806, under the totiietir»ofthe 
firm of Clough, Wilkes, and Clough. Soon after, in tho' the junnen 
purfuance of a previous arrangement, James Butler )’,tieonthebUi«, 
Cl ugh went out and eilabliihed himfelf at New York, 
in the United States of America, with a view to form ti>eiw.>ecsfor 
connexions, and to procure confignments for the bene- 
fit of the houle at Liverpool. While there he did no 
builnefs on his private account. For the purpole of 
K k 3 raifing 
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Dsnton 
and Others, 


V. 


Rodie 


and Another. 


railing money, he was In the h^bit of drawing bills in 
his own name upon the houfe, in the following form : 

9 

New York, 

No. * 1 8. Exch. if 1,500 Sterl. *■ 1 7th Aug. 1810. 

Sixty days after fight of this fecond of exchange 
(Brit, third and fourth unpaid) pay to MeBrs. Denton, 
Little, and Co. or order ^1,500. fterling in London, 
value received, and place the fame to account of fun* 
dries^, as advifed by, * J. B. Clough. 

To Meflrs. Clough, Wilkes and Clough,* 

Liverpool. ^ 


Thefe bills he fold at New York for cafli or promif. 
fory nOtps at Ihort dates, according to the current rate 
of exchange. The money thus raifed, he applied en- 
tirely in the purchafe of homeward inveilments for the 
houfe at Liverpool, or tn defraying his perfonal ex- 
penses, for which, it was underftood, he was to have 
had if 400. a year, but for which no regular allowance 
was made him. He had often no other funds for 
thefe purpofes. He periodically remitted home an ac- 
count of the manner in which he thus raifed and applied 
the money, which was never complained of. The 
houfe at Liverpool regularly accepted and paid the bills 
fo drawn, till it ftopped payment in November 1810. 
J. B. Clough afterwards returned to England, and a 
joint commiflion of bankrupt was fued out againft the 

, three partners on 5th December 1811. 

* 

The plaintiffs areBritifhfubje£ts,who carried on trade 
at New York, under the firm of Denton, Little, and Co, 
They became holders of the bill of ey:ohange above fet 

out. 
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out, and, fubfequently, of feveral others of the fame im> 
port, by advancing money upon them tsj. B. Clough y 
according to the rate of exchange. Thehrft was accepted 
by the houfe, but not paid, and the* houfe had ftopped 
payment before the;, others were prefented for accept- 
ance. Thefe bills the plaintiffs wiflied to p/ove upon 
the joint edate of the three bankrupts. The joint cre- 
ditors infllled that they could only be proved upon the 
feparate efiate of the drawer. To determine that quef- 
tion, the prefent idue was direded by the Lord Chan- 
cellor. 

. • 

Garrowy A. G., for the Plaintiffs, contended that 
the bills were to be confidered as drawn by the 
houfe, although in the name of one partner ; wd that 
at any rate the partners were all jointly diidebted, 
as the mon^y advanced upon the bills had been 
raifed fur their joint ufe, and applied ^tor their joint 
benefit. 

Toppingy contrOy relied upon Emiy v. Lye, 15 Eaft. 7. 
as an authority exprefsly in point. There one of two 
partners drew bills of exchange in his own name, 
which he procured to be difeounted with a banker, 
through the medium of the fame agent who pro- 
cured the difeount of other bills drawn in the partner- 
ihip firm with the fame banker ; and it was held that 
the latter had no remedy againft the partnerfhip, either 
upon the bills fo drawn by the fingle partner, or for 
money had and received through the medium of fuch 
bills ; the money being advanced folely on the fecurity 
of the parties whofe names were on the bills by way 
of dtfeounty and not by way of han to the partnerfhip ; 

K k 4 though 


Dkntoit 
and Othen, 

«. 

Rodis 

and Another. 
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add Another. 
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though the banker conceived, at the time, that ali the 
bills were drawn upon the partnerlhip account. 

Lord £LL£NBORbvGH.<»l think this cafe is dif- 
tinguiihable from Emly v. Lye. Jlere I conceive the 
partner in America had authority from the two others 
to raife money for the ufe of the firm ; and money 
was accordingly raifed from the pliuntiffs upon thefe 
bills, in purfuance of fuch authority. The tranfaflion is 
a loan rather than a difcount. J. B. Clough was fent out 
to America to manage the bufinefs of the houfe there, 
and to procure homeward inveflments. The Ihipments 
from this country did not form an adequate fund for 
that pdrpofe. He fays himfelf that he had a carte 
blanche jts to the means he fhould adopt. He accords 
ingly raifes money, for which he gives as a fecurity 
bills of exchange, drawn in his own natQe, upon the 
houfe. They know and recognise this mode of deal* 
ing. They regularly accept and pay the bills fo drawn 
till the time of their failure. Therefore, although I 
cannot fay they are jointly liable upon the unaccepted 
bills, I think they are jointly indebted to the fame 
amount, as for money lent, or money had and re« 

ccived. , 

* 

It was then fuggelled that the plaintiflfs, upon this 
fuppofition, could not claim intereft ; but Lord Ellen* 
borough thought, that from the courfe of dealing, the 
plaintiffs ware entitled to interell, although they did 
not recover upon the written fecurities. 


Vefdi^ accordingly, 
Carrot 
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GarroWt A> O.y Parkf and Utthdakt for tile 
plaintiffs. 

Topping, Scarlett, and Ricbaridfott, for the de- 
fendants. 



Dbhtoh 
and Otben 





[Attomies, Coopef^ztid Xotcpei.] 


Fifle Siffkiu v. Walker, 2 Campbs 308. 


Carstairs and Others, Executors of Lyon, 
V. Allnutt. 


Thurfda^r, 
Dea. 13. 


'J'HIS was an a£Uon on a policy of infurance on the 
fliip Simon Clarke, at and from her port or ports 
of loading in Jamaica to Leith. 

• 

The defence was, that the fhip had been guilty of a 
breach of the convoy a^f, by the inllrumentality of 
the agent of Stbbald, the owner, in whom the intereff 
was averred. , 

Stbbald relides at Leith. In February 1812, the 
policy was effe£i;ed in London by Lyon his agent, who 
ftated to the underwriters, ‘‘ he was uncertain whether 
the fhip would fail home with convoy or not ; he 
thought Ihe very likely would fml with the JVlay co^ 
voy ; if not, fhe would run it in company with ano- 
ther fhip of Sibbalcfs, called the Lady Forbes ; that 
he therefore wifhed, inllead of the common premium 

of 


To vacate a po« 
licy of infurance 
for an inliadliioii 
ot the convoy adt. 
It is not enough 
to fheiv that tne 
fhip failed with* 
out tonvoy by 
the iiiftrumenta* 
lity of an agent 
of the alTured, 
unlefi it appear 
that the agent had 
authority from 
his principal for 
this purpofe. 
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of dght guineas, fo return four for convoy, a medium 
premium of fix guineas ihould be fixed without any 
returns.” The policy was accordingly effefied upon 
thefe terms. 

The fhip failed from Jamaica on the ift of Auguil, 
without convoy, and was captured on her voyage home. 
Sibbal(Ps fon was on board ) but it did not appear in 
what capacity. 

GarroWf A. .G., for the defendant, contended that 
thefe fads afforde'd fuifident evidence of the aflured 
having “ direded or been in fome way privy to or in> 
ftrumental in caufing the ihip to fail without convoy.” 

Lord'ELLEKBOROUGH. I think there is no evi- 
dence here to conned the owner with the breach of 
the convoy ad. That is a very penal ilatute, and is 
to be conftrued ftiidly. It is nbt enough that an 
agent of the alTured is privy to or inilrumental in 
caufing the Ihip to fail withoift convoy. To vitiate 
the policy there muft be the perfonal privity of the 
afliired, and the inftrumentality muit be by his own 
ad. Where the condud of the agent of the aflured is 
fet up as an infradion of the convoy ad, it muft be 
ihewn that he had authority from his'principal for that 
very purpofe. Therefore Sibbald in this cafe cannot 
be aflFeded by the ad of the captain in failing without 
convoy ; nor would it be material if (which does not 
sqqjear) his fon had been fupercargo, and had direded 
diis to be done. Then it comes to the reprefentation 
ci the broker to the underwriters. He leems rather 
to have expeded that the Ihip would fiul with convoy ; 

' and 


*815. 

Camtaim 
ud Others 
vi 

AixiruvT. 
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and at any rate what he faid does adt prove that lus 
principal had given directions to the contrary. 

Verdid for the plaintiff. 

Park and Scarlet f for the pldnti^. 

* • 

Garrno and Ricbardfm for the defendant. 



Carstaibs 
and Others 

AXiLNUTT. 


[Attoraiesy Shipherd ind i)ann.] 


Vide Cohen v. Hinckley, i Taunt. 249. 2 0 unpb. 5 x. Wain- 
houfe V. Cowie, 4 Taunt. 178. 


Henry v. Leigh. 


ThuiiShy, 
Dec. 24. 


rpHIS was an aCtion againll the defendant as drawer to pror. the 
of a bill of exchange for i^’aooo. dated the 20th 
of October i8io, payable 15 months after date to J^ch**iior 
the defendant's order, and by him indorfed to the the book kef. u* 

_ , ^ the ofiSf e of the 

plaintlfi. fecrctary of 

bankrupts, in 
which entries are 

Pleas, ift. The general jilue; ^dly, bankruptcy, made of the ai- 
Replication to the lafl: plea, that the defendant had been tificates, is not 
before difeharged by virtue of 5 Geo. a. c. 30. and that 
he had not paid 15* in the pound under the fecond ,1,* 
commiifion awarded againft him (a). Rdoinder, that who pleads hit 

® V / J > bankruptcy had 

been before difchaiiged as a bankrupt, — afber notice to produce the fi:>rmer certificate, it U enough 
if witnelTet ftate they were emplcyed by him to folicic that cenificate, and that looking at the en- 
tries in their books they have no doubt it was allowed by the l^ord Chandelier. ^ 

, . f I .. 


• (a) In Wilfon t. Kempi £• T. 1814, the court of K. B« de- 

cided that fuch a replication to a plea of bankruptcy is bad 011 
fpecial demurrer. 

the 
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the (iefendant had not before difcharged j and 
ifliie thereupon. 

« 

The formal evidence on the bill bdng given, the 
plaintifiF proved a notice upon thf defendant to pro- 
duce his certificate under the firlt commilfion, which 
was not produced. The defendant’s affidavit of con> 
formity under that commilfion procured from the of- 
fice of the Secretary of Bankrupts was then put in. 
To prove that the certificate had been allowed by the 
Lord Chancellor, Mr. Church, a clerk from the fame 
office, was then called. ' He produced a bonk kept in 
the office, containing an account of the allowance of 
bankrupts’ certificates. In this there was an entry in 
the hand-writing of one CAarnock, another clerk in the 
office, not called as a witnefs, which ftated that the de- 
fendant’s certificate was allowed by the Lord Chancellor 
on the 2d of Oftober 1803. The mode in which thefe 
entries are made was defcribed tobe asfoilows : Whenfe- 
veral'affidavits of conformity have been filed in the office 
of the Secretary of Bankrupts, a clerk from the office 
carries them together with the certificates to the Lord 
Chancellor, who figns the certificates in the prefence of 
the clerk. The latter then writes “ all.*' for allowed’* 
on. the back of the affidavits. As foon as he has re- 
turned to the office, he makes entries of thefe allow- 
ances in the book kept for that purpofe. This book 
is the only regifter kept of certificates being allowed. 
It is confulted by the public who wifli for information 
i%rpe£ling the allowance of bankrupts* certificates ; 
but it is never feen or referred to by the Lord Chan- 
cellor. . Neither the Secretary of Bankrupts nor his 
clerks are fworn officers. 

Garrew, 
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Carrcw, A. G., for the plaintiff, contended, that 
this was good fecondaiy evidence of the allowance of 
the certificate. The book muff be confidered an oifi* 
cial document. The mojl ferious ‘confequenccs muff 
follow to bankrupts themfelves if it were rcjeded ; for 
in cafe of their certificates bping loft, this is the only 
evidence to protcA them from their creditors. The 
entries were made in the courfe of office, and were to 
be admitted like the rules of the courts of common 
law, without calling the clerk who wrote them. 

• 

Toppings centr^i maintained, that* in the abfeuce of 
Charmck this entry was not evidence. While he was 
alive it was not the. beft fecondary evidence that could 
be adduced ; for if the certificate ever was allowed, 
according to the courfe of proceeding described, it 
muft have been allowed in his prefence. Why then 
was he not called to ftate the faft ? The entry might 
be a forgeiy, and from fome motive or other might 
be written by him although the certificate never . 
exifted. 

Lord £Li.EKB0R0uoii.-~-Had this book been kept 
by order of the Lord Chancellor ; Ji^d it from time to 
time been laid before him ; had he referred to it and 
a^ed upon it, 1 fhould have held it admiffible evidence 
to prove the allowance of the certificate, without calU 
ing the clerk by whom the entry was made. But from 
the account now given of the book by the witneff, I 
am inclined to think it is not receivable. I can hardly 
attach to it the authenticity of an official document. 
It appears ratha* to be the private memorandum of the 
clerks, kept for the information of thofe who confult 

them. 


1813. 

Hkmbt 

V. 

Lswh> 
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iP* 

x8i them. The entries are not made by one perfop in 
the courfe of his official duty, but by any of the clerlm 
V. in the office ; and none of them are fwom officers of 
the court. . 

The folicitor to the cotnmiffion,*who refides atLiver^ 
pool, and his agent in town, were afterwards called 
by the plainriff. They Hated, that they had been em- 
ployed by the defendant to folicit his certificate under 
the firfl commiffion, and that looking at the entries 
they had made .in their books of charges, they had 
no doubt the c^ificate was allowed by the Lord 
Chancellor. ** 


Topping Hill infifted that this was not fufficient 
fecondaiy evidence ; particularly as it had never been 
proved that the certificate had come to the pofieffion 
of the defendant. 

Lord Ellenborough. — If the certificate was ob- 
tained for the defendant, I will prefume that it came 
to his pofieffion ; and as he does not produce it upon 
notice, I think there is now abundant fecondary evi- 
dence that the certificate was allowed. The ifiue 

e 

joined is, that the defendant was not difeharged under 
the ftatute before he became bankrupt as Hated in his 
plea. He was fo difeharged if he obtained his certifi- 
cate under a former commiffion. We have now legal 
evidence of the certificate bdng obtained. Therefore, 
as well on that ifiiie as on the plea of non afiumpfit, 
there mull be a 

Verdifl for the plainrifi*. 

Carrow, 
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Garrnot A.G.> Searktt^ and CeanfbeU^ for the 
plamtiff. 

V. 

Toppings Helroydf and Liuledakt 'for the defradant. 


[Attornies, and Cooper^ 

Neither the firft commiflxon nor any of the other pro* 
ceedings under it were produced. 


COURT OF COMMON PLEAS. 


ADJOU|lNED SITTINGS AFTER TERM AT 
GUILDHALL. 


Redman v. London. 


Tuefday, 
December %%* 


'THIS was an a£b'on on a policy of infurance> dated a policy <>» in- 

X ^ _ _ 1 rt • O. «. * rt . » furance **acand 

8th January 1813, on the ihip JSir Sidney Smttb^ from London ta 
at and from London to Berbice. ■ 

, receipt of a letter 

from the captain^ 

After the printed words in the policy, “ beginning the 
** the adventure upon the faid goods and merchan* «”>) Aatu>s 

* ° p he had pafled 

dises^ from the loading thereof aboard the faid Barbadoea, and 
«* fliip,’* there were inferted, in wriring, the wordy 

cfi ^ •» ferted in the 

policy after the 
printed claufe 

deferibing the beginning of the adventure on the goods.' Held, notwithftanding, that the policy wai 
^BAOited by 1 devudon at Msdeira, in a former part of the voyage. 


The 



m 
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.‘Thje only extraordinary liberty given by the |)oUcyy 
was, ** to join and fail with convoy, without beui^ 
V. ** deemed a deviation.” 

ff 

This policy was on the fame Ihip and the fame 
voyage motioned in Wiliams v. Shee^ ante, 469. and 
exadly the fame evidence was now given refpedting 
the tranfa^tions US' Madeira and the fubfequent lofs as 
upon the trial of that caufe before Lord Ellenborough. 
The broker, however, fwore, . that when he efieded 
the policy he ihewed the underwriters a letter, written 
by the captain 'at fea,‘ when he was between Barba* 
does and Berbice, Aating that he had parted company 
with the convoy. 

Beji^ ‘Serjt., for the defendant, read the foregoing 
note of Williams v. Shte^ and infiAed that the prefent 
cafe was much Aronger in favour of the underwriters, 
ns the policy here did not contain the liberty to land, 
load, and exchange goods, which was there relied 
upon. « 

Shepherd, Serjt. for the plaintiff, allowed, that the 
Aiip had been gqilty of a deviation at Madeira j but 
contended, that the underwriters on this policy could 
not take advantage of it. 'I'his policy was only meant 
to take the Aiip fea ” from' thn date of the 

laA letter from the^^tain, and to protect, her during 
the remainder of the voyage to ^rbice. For tbia 
' ' ‘pnirpofe, the words at fea” were introduced into 
the policy. Their meaning might be a little equivocal 
on the face of the inArument, but became quite ap- 
parent when coupled with the letter .Aiewn to (he un* 
j derwriters j 



MICHAELMAS TERM, 54 GEORGE III. jbJ* 

der writers ; therefore a deviation prior to that letter 1813. 
was equally immaterial as a deviation upon any former ^ 

, ■ t.w 

Befit Seijt. in reply. — ^It is impollible to make at 

fea ” one of the tertnini of the adventure. The po., 
licy is at and from London to Berbice,’* and the 
declaration accordingly avers, that^ the fhip was in 
good fafety at London, and failed from thence on the 
voyage in the policy of infurance mentioned. Had 
the (hip fuftained any fecret damage at Madeira, the 
underwriters would unquellionably have been liable 
for an average lofs. The date of a policy is wholly 
immaterial, if it be eifetfled before the event is known 
to either party. The invariable rule is, that it attaches 
at the place where the riik is defcribed to conjihence, 
and if not difcharged by a deviation, proteQs the (hip 
during the whole of the adventure. The captain’s 
letter cannot be made a part of this policy, which 
does not refer to it, and the words at fea,” con- 
nefted as they are with the loading o^oods and 
merchandizesj are wholly nonfeniical. 

Mansfield, C. J.— Whatever the intention of 
the parties might be, 1 fee nothing in this poHcy to 
(hew that it was not to attach at London. I mu(h^ 
therefore hold, that the underwriters were difcharged 
by the deviation at Madeira. 

The plaintiff was nonfuited, and the nonfuit was 
afterwards confirmed by the Court of Common Pleas. , 

Shepherd, Serjt. aifd Marryat for the plaintiff. 

’ B^,F/iu£;han,Serjts.,mdCamphe//fortbe defendant. 

(Attivnies, JUv/n^ton and 

¥01;. ni. Li 


But 
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1813* 'But although a policy of in* 
t ^11 ■■ mJ furance in general applies to 
Redman ^hole of the voyage fpeci- 
L(WD0^ ficd in the policy, even where a 
part of it is performed before 
the policy is effedled, yet it has 
been held, ,that if the aflur^d 
have previoufly received a let- 


ter from the captain, in which 
he omits to mention an acci« 
dent that had befallen the (hip 
in the prior part of the voyage, 
•the underwriters are not liable 
for t^e damage thereby fuf- 
tained* Gladftone vv. King, 
I Maule & Selw. 35'. 


Wednefday, ScHNE^DER another V. PIeATH. 

December az. 


AIthoii(;h a (liip 
be fold, “ to be 
taken with all 
faults,” the ven- 
dor cannot avail 
himfelf of that 
ftipulation, if he 
knew of fecret 
defers in her, 
and ufed means 
to prevent the 
purchafer from 
difeovering them, 
or made a frau- 
dulent repre- 
fentation of her 
condition at the 
time of the fale. 


was an adtion for money had and received, to 
' recover back thie depolit paid upon the purchafe 
of a (hip called the Juno, on thd ground of mifrepre- 
fentation and fraud on the part of the vendor. 

The fale took place at Lloyd’s Coffee-houfe on the 
23d of July l&ft, when a particular was exhibited by 
the defendant, deferibing the (hip in the following 
terms : ® 

** Britilh'built at Monkwearmouth in 1810, for 
“ private ufej^rag tons per regifter j is a clever, 
burthenfome, ufeful veiTel for general purpofes ; 
** unufually well found in (lores,* among which are a 
“ new cable and hawfer never wetted, and a large 
** proportion of entirely new fails : ibe bull is alfo 
nearly as good as wben launched \ requiring a mod 
** trifling outflt. Now lying oflT No. 3. Warehoufe, 
** London Docks. Hull, mads, yards, danding and 
running rigging, vntb all faults as they tuna lie.** 


After 
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After this defcription of the (hip followed an inven* 
tory of the anchors, cables, fails and (hip’s (lores, 
provifions and boats, and at the end of this inventory 
was the following declaralion : 

♦ 

The velTel and her (lores to be taken with all 

faults^ as they now lie, without any allowance for 
«. weight, length, quality, or any defe£l whatever.” 

The velTel was purchafcd by the plaintiff for 1580. 
and he immediately paid the^depolU.’of -^397. ar. 
•which he now fought to recover. 

Having taken poffellion of her, he fent her to a 
(hipwright’s to be examined. Here it was foumi that 
her bottom was worm eaten, that her keel was Woken, 
that (he Was quite unfeaworthy, and that (he by no 
means correfponded with the defcription in the par* 
ticular. The plaintiff thereupon refufed to complete 

the purchafe, and demanded back his depofit. 

* 

It now appeared in evidence, that the (hip belonged 
to a club of underwriters, to whom (he had been 
abandoned, and on whole account (he was fold ; that 
the (late of her bottom and her keel muff have beeii'^ 
known to the agents employed to condud the fale ; 
and that the captain, when the (hip was advertifed for 
fale, took her from the ways on which (he lay, and 
where the (late of her bottom and her keel might 
eadly have been difcovered, and kept her conffantly 
ahoat, fo that thefe defe£ls were completely concealed 
6y the water. The perfon who had framed the par- 

L 1 3 ticular 


1813. 

SCKNCIUBR 
and another 

V. 

Hj£ATH. 
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ticular ftated, that he had inferted the defcription of 
Sc^^ER veffel without having examined her. 
and dnot4i?r 

Heath Shepherd, Seijt., for the defendant, contended, 
^hat the adion could not be maintained, as the Ihip 
and her Ilores, accordihg to the particular, were to be 
taken with all faults. Thefe words put the purchafer 
on his guard, and threw upon him the rilk of all 
faults, latent and apparent, known and unknown. It 
was the duty of the plaintiii' to have examined the 
(hip’s bottom and the ftate of her keel before the 
fale. The vendors had introduced words to obviate 
all fubfequent difputes, and the plaintiff could not 
now come and complain of his own negligence. 

I 

Mansvield, C. J.— The words are very large to 
exclude the buyer from calling upon the' feller for 
any defed: in the thing fold ; but if the feller was 
guilty of any pofitive fraud in the fale, thefe words 
will not prote^ him. There might be fuch fraud, 
either in a falfe reprcfentation, or in ufing means to 
conceal fome defedf. I think the particular is evi- 
dence here by way of reprcfentation ; that dates the 
V hull to be nearly as good as when launched, and that 
' the veflel required a moft trifling outfit. Now, is 
this true or falfe ? If falfe, it is a fraud which vitiates 
the contraft. What was the fa£l ? The hull was 
' worm-eaten, the keel was broken, and the fhip could 
. not be rendered feawbithy without a moft expenftvc 
outfit* The agent tells us, he framed this particular 
without knowing any thing of the matter. But it 
fignifies nothing, whether' a man reprefents a thing 
to be different from what he knows it to be, or whe- 
ther 
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ther he makes a reprefentation which he does not iSij* 
know at the time to be true or felfe, if in point of 
fa£t it turns out to be falfe. — But beiides this, it 
appears here that means were taken fraudulently 
to conceal the defers in the (hip's bottom. Thefe 
muft have been known to the captain, who* is to be 
conddered the agent of the owners ; and he, evidently 
to prevent their being difcovered by perfons difpofed 
to bid for her, removed her from the ways, where 
(he lay dry, and kept her afloat in the dock till the 
fale was over. Therefore, confiftendy with the des- 
cided cafes upon this fubjed, I am* of opinion that the 
plaintifl'is entitled to. recover hack his depoflt. 

Verdid accordingly. 

JB^, Vaughan^ Serjts. and Scarlett for the plaintiff. 

Shepherdt Serjt. and Toddy for the defendant. 

[Attornies, Dnwen and Palmer Co.] 


Vide Mclli/h V. Motteux, Peak. Caf. 115. Baglehole v. Wal- 
ters, 3 Camp. 154. j 



.CASES 


ARGUED AND DECIPED AT 

^ nisi' prius 

IN K. B. 

the Sittings after Hilary Term, 

• 54 GfiOROE in. 


Thurfdajs ‘ Kemp v. Derrett. 

Feb. 17. 

Where prernifes , '^HIS was Qii aftion of debt to Tccovcr doublc the 
by yearly value of a pan of the Jiigc/ Inn at Iflington, 
na*nfu ahvayb^to whicli the defendant was alledged to have unlawfully 
leTubjcatoquit held ovcr after the determination of a notice to quit. 

at three mouths* * 

notice,” this con 

iy'tcn?ncy''«S Thc defendant became tenant of the premifes to the 
may be deter- plaintiff on the zoth of t^clober 1810. The agreement 

mined by a three f rr 1 tiri 1 

months notice to between them was, “ that the derciidant was always 
the ramrt'tae°of ^ to bc fubjcft to quit at three months notice.” The 
mence4 ormy defendant had a three months notice to quit at laft 
correfpoiiding Chtiftmas, OF to pav doublc value, but has ncverthelefs 

quarter day. , . rr /r- 

But although coiitinucd lu pofleflion. 

the tenant under 
fuch an agree- 

^ment enters in • . jParA couteiidcd, OH the authority of Doe d. Pitcher 

the middle of one _ ^ / n 1 1 1 

ofthcufuaiqiur- Ve Don 0 uany I 2 aunt, 555, 2 Campb, 78, that the three 
rJim to'brno**^ months notice to quit muff expire at the feafon of the • 

agreement to the 

contrary, he will be prefumed to hold from the day he enters ; and the tenancy can only be deter- 
mined by a notice expiring that day of the year, or feme other quarter day calculated from thence. 

year 
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year when the tenancy commenced ; and that at any 
rate it muft expire on the 29th Odober, orforae other 
quarter day correfponding with that date. 

Garrow, A. G., fjid, the tenancy in Doe v. Donovan 
was from year to year, whereas in this cafe.it muft tJe 
taken to be from three months to three months ; and 
that though the defendant entered on the 29th of 
Odober, he muft be conftdered to have held from the 
preceding or fucceeding quarter day on which rents 
are ufually paid. ^ , • 

Lord Ellenborough. — This does appear to me 
to be a holding from three months to three months : 
Therefore a notice to quit, expiring at the entj of any 
quarter from the time of his entry, would have been 
fuflicient to determine the tenancy.— I am quite clear, 
however, that the notice Ihould have expired on the 
29th January, '29th April, 29th July, or 29th Odober. 
The defendant might have been made to hold from 
the preceding or fucceeding general quarter day ; but 
in the abfence of all evidence to the contrary, I muft 
prefume, that he held from the time when he entered 
as tenant. * 

Garrow and Efpinajfe for the plaintiff. 

Park and Reader for the defendant. 

[Attornies, Evant and CockerJ] 


LI4 
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1814. 

Kemp 

V. 

Vbrrett. 


Fenn 
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Thurfdiy, F£NN d. PHILLIPS v. CooKB and Another. 

EJECTMENT for a houfe a Biz)inpton, wihch had 
i«"iMaiord"'i?ii" demifed by Phillips from year to year to one 

neceCary to (hew PUnn, and when the ejectment was brought was in the 

that he IS in the rr if e t ^ r r i ■ r r 

receipt of the poueflion oi another, perfon of the name of Hodgson. 
of the''prem^^r The defendants came in as landlords. It was {fated that 
leflbr rf Ae FUnn had become bankrupt, and that the defendants 
F*“"tiff makes wctc his aHigndes ; but there was no proof nf this ; 

title, or that the o ^ o. , 

declaration in nof could any evidence be adduced to connecl the 

fer«”upo*the defendants either with Fknn or with Hodgson. — The 
fira o' theife plaintiff relied his cafe on proving the 

premifei. tenancy, of Fitnn, and a notice to quit ferved upon 
him and upon Hodgson, without (hewing the fervice of 
the ejedfment. 


The objeftion being taken, that there was no evi- 
dence that the defendants were landlords of the pre- 
mifes to which the leffor of the plaintiff had made 
title, — 

It was contended, that the defendants were ellopped 
from taking this objeffion, by coming in to defend as 
- landlords. But — 

Lord Ellenborough faid, there was nothing to 
conne£f them with the premifes demifed to Flinn. It 
did not -appear that thefe were the premifes of which 
they claimed to be landlords. No evidence had been 
given that thefe were the premifes for which the eje£f- 
ment was brought, and which the defendants claimed 
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as landlords. The leflbr of the plaintiff Ihould other 
have proved that they were Flinn*s affignees, or that 
the eje£lment had been ferved upon Hodgson^ the 
tenant in poffellion. 

Plaintiff non>fuite<l. 



Fenn d. 
Phuleips 


Cooke 
aod Another. 


Walton for the leflbr of the plaintiff. 


Jervis and J. Parke for the defendants. 


[Attornips, Tomlinfan and j 


Fide Doc d. Schofield d. Alexander, poft. 516- 


Smith v. Ralbigii. 


Friday, 
Feb. 18. 


A SSUMPSIT for the ufe and occupation of a houfe 
and garden. Plea, the general iffue. 


It appeared, that after the defendant had agreed, to 
take the premifes* at an entire rent, and poffellion had 
been delivered to him, the plaintiff railed off a part of 
the garden, and built a privy upon it, for the ufe of 
a number of his other tenants. The defendant there- 


Where preminst 
are let at an en> 
tire rent, an 
eviction from . 
part, if the te- 
nant thereupon 
gives uppofliefflon 
of the refidue, ia 
a complete de- 
fence CO an action 
for ufe and occu* 
pation* 


upon, returned the keys to him. 




Lord Ellenborough ruled, that this amounted to 
an evidion from part of the demifed premifes ; which. 


the 
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^^^4- the taking being tingle, and the rent entire, he con- 
fidered a complete anfwer to the aftion. 

V. 

RALEioifr Plaintiff non^fuited. 

^Topping and Puller for the plaintiff. 

Garrow^ A. G., for the defendant. 

[Attornics, Vincent and England. 

This cafe was refcognized by fefTion of the refidue, i. entirely 
\ii Stokes s. Cooper^ difeharged ; but that if the 
Worcejler Lent Afji^esy 1814, in tenant, after the eviction, con- 
which the rule was laid down, tinues in pofleflion of the refi- 

that after evidtioii from part, due, he may be liable upon a 

the landlord cannot recover quantum meruit. Vide Dal- 
upon the original contract, and lion 71. Reeve, Ld. Raym. 77. 
the tenant, by giving up, pof- Clan’s Cafe, \o Rep. 128. 


Friday, Lawrence, Widow, v. Obee. 

Feb: 18. 

HIS was an adUon on the cafe, for erefting a privy 
in the defendalnt’s honfe, which was a nuil'ancc to 
adjoining houfc of the plaintiff. 

twenty years, it 

An*A«ionfor appeared that this privy, when firft eredled, was 
anuifiticeto^ HO nuifancc whatever to the plaintiff ; but Ihe after- 
maintained for wards ftruck out- a window in the wall of her houfe 
TO UifMce’to immediately over it ; and that unpleafant fmells were 
?new°lItodo^ introdifted into the hnufe through this window 

^ thrptaftitiff'* privy.. There was the mark of an old win- 

and which be- dow in the place where this window was ftruck out ; 

comes a nuifance , 

only by that a£fc. DU t 


If vd antient I 

window has been 
completely Ihut 
upwith brick and 
mortar above 
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but it had been filled up with brick and mortar above 

twenty years before the privy was erected. Lawkbncb 

Lord Ellenbo ROUGH held, that from the window 


having been (hut for twenty years, the cafe ftood as 
if had never exifted ; and .that the plaintiff havifig 
brought the nuifance upon herfelf, by opening the 
window, had no fright of adtion. 

Plaintiff non-fuited. 

Topping, Efpinajfc, and IV* E. Taunton', for the 
plaintiff. 

Parke, Lawes, and Coitrlhope, for the defendant, 

[Attornics, Marlindalc ard ^ • 


CuTHBliRT n), GoSTLING. Friday, 

Feb. 

'■J^RESPASS for breaking through the wall of plain- where to tre^ 
tiff’s houfe. Pleas, not guilty, and a licence ; to 
which there was a new allignment of excefs. of the piamtir. 

• houle, the defen- 

* dant pleaded a 

It appeared that the trefpaffes complained of had thep”inriffnew 

been committed in repairing the defendant’s own 
houfe ; and his (iefence was, that having obtained the the plaintiff had 

. .. given the defen- 

plamtm s leave to do what was neceffary in repairing dant leave to do 
it, nothing more had been done. To eftablilh this, fc^yfOTrepW^ 
he propofed to call the workmen employed by him in 
doing the work, thcpiiintiff’*} 

° and it was held, 

that the workmen employed to do the repairs were competent witoefles for^e defendant to dhprore 
the excels, without a releafe. . 


A, MMft 
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1814 jf, Moore for the plaintifiF contended, that they were 
incompetent witnefles without a releafe, as if they had 
w. been guilty of any excefs, and the plaintiff fhould re- 
Go»TUH8r j*over in this adion, they would be liable over to the 
defendant. But — , 

' • * 

Lord Ellenborougm faid, ‘ it by no means fol- 
lowed that they would be liable to the defendant, if 
the plaintiff had a verdifl; ; nor did it appear that they 
were at all interefted in the event of the fuit. The 
' cafe was quite different from an adlion for ihe negli- 
gence of fervants in driving againft carriages, or 
running down Ihips ; for there, if the mailer be liable 
to the plaintiff, the fervants are neceffarily liable to the 
maflei'; ^and they have a dire£l interefl to defeat the 
■ aflion. • 

The workmen were accordingly examined ; and the 
defendant had a verdifl. 

E- Moore and E. Latties for the plaintiff. 

Topping and Putter for the defendant. 

[Attornies, Jones and VinctiU^\ 


Siturfay. Dojj d. Schofield and Others v. AleScander, 

. Widow. 


In ejeftment was an cjeftmcnt by the affignees of one Wells, 

as ^ bankrupt, to recover poffeffion of a houfe and 
Undioid, to con- premifes of which he was feized in fee, and which he 

ne6b him with • 

Ae prsmifes to which the leiTor of the fdaintiiT makes title, it is enough to Ihew that the declaratiQn 
« in ejectment wasferved upon the tenant in pofleiTion of thefe premilee. 

had 
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had conveyed to the defendant on the eve of his 1814. 
bankruptcy,, by a deed which was contended to be 
fraudulent. Schofiku> 

The leffors of the plaintiff having made out their 
title, proved, that the ejectment was ferved upoit a 
perfon of the name of Hart, who was then in poffeflion 
of the premifes, and gave in evidence the rule of Court 
in the common form, whereby the defendant was 
allowed to come in to defend as landlady. 


Topping for the defendant infiftecf, that it was necef- 
fary to prove that Hart held the premifes as her tenant, 
and cited Smith d. Taylor v. Mann, i Wilf. 220, where 
it was held, that where the landlord is made defendant, 
“ it is neceffary to prove the defendant, or his tenant 
in poffeflion of the premifes ; for the rule is, that 
the landlord (hall defend for the premifes only 
whereof his tenants are in poffeffion ; and the party 
does not admit himfelf to be landlord of any pre- 
mifes which the plaintiff may make title to, but of 
‘‘ fuch only as were in poffeflion of thofe tenants.** 
This cafe is recognized in Goodright d. Balcb v. Rich, 
7 r. R. 327, in which it was decided, that in the 
common cafe, where the tenant in poffeffion defends, 
the leffbr of the plaintiff is bound to prove him in 
poffeffion of the premifes, notwithftanding the rule to 
confefs leafe, entry and oufter. 


I.ord Ell«nborough.— Where the .defendant 
comes in as landlord, I think he mull: neceffarily be 
taken to acknowledge that he is landlord of the pre- 
mifes for which the ejefUnent is brought. He* does 

not 
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not acknowledge himfelf to be landlord of any pre- 
mifes to which the leflbr of the plaintiff may make 
title. But it feems prepofterous to allow him 10 deny 
that he is landlord of thofe premifes, of which the 
leflbr of the plaintiff would liave recovered pofleffion 
by judgment againfl the cafual ejeCtor, if he had not 
interpofed.' Shall he be permitted to fay firft, I am 
“ landlord of thefe premifes, tb which you have no 
‘‘ right of entry 5** and then, the right of entry being 
proved, “ the perfon in pofleflion is not my tenant, 
and I have nothing to do with them.^' All that is 
neceflary I conceive is, .to prove the identity of the 
premifes for which the defendant comes in to defend 
as landlord ; and that is fufliciently done by proving 
the fervice of the ejeftment upon the tenant in pof- 
feffion. • pere the leflfors of the plaintiff have fliewn 
what premifes they go for in this aftion, by proving 
the fervice of the ejeftment upon Hart while in pof- 
feflion of them ; and the defendant is concluded by 
having come in and claimed to defend for them as 
landlady. 


The leffors of the plaintiflF had a verdift. 


Garrowj A. G.,<and Marryat^ for the leflors of the 
plaintiff. 

Topping and Littledale for the defendant. 

[Atconues, Gale and * 


Feim d. Phillips v. Cooke, ante 5 12. 


Dodd 
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Dodd v. Norris. 

^HIS an a£i;ion for fediiping the plaindiTs 
daughter per quod fervitium amifit, 

% 

■ The daughter haying b^rf called as a^witnefs for 
the plaintiiF, was alked in crofs>examination, whether 
before her acquaintance with the defendant Ihe had 
not been criminal with other men ? 

Lord Ellenborouoh faid this wds a queftion Ihe 
was not bound to anfwer ; and that the point having 
been referred to the Judges, they were all of the fame 
opinion. 

> « 

She was afterwards crofs-examined at confiderable 
length, to ihew that Ihe had fubnutted herfelf to the 
defendant’s embraces under circumftances of extreme 
indelicacy, and had been guilty of great levity of 
condud. 

In re*examination Ihe was-afked, whether the de- 
fendant had not previoufly given her a promife of 
marriage ?-*- This was objefled tb as an improper 
, queftion. 

Garrow, A. G., allowed that it was not competent 
to him to put this* queftion in the examination in chief, 
but inftfted, that after the crofs-examination it became 
material to Ihew that ftie had admitted the faftiiliarities 
of the defendant, in the profped he bad held out to 
her of becoming his wife. 

it 


S*9 


Saturday, 
Feb. 19. 

In agaftion for 
f^duoiij; the 
platntifFs daugh-* 
ter per quod 
fervitium amijit^ 
the daughter is 
not bound to an- 
fwer in ernfs- 
exaininatioi\^ 
whether flic had 
not previoufly 
been criminal 
with other men. 

In fuch an ac- 
tion evidence 
cannot be admit- 
ted that 
the defendant 
accomplifhed t)ie 
feduflien by 
means of a pro- 
mife of marriage. 

Nor does tbs 
mere erds-ex- 
amination of the 
daughter to flieur 
that (he had 
been guilty of 
improper con- 
duct, entitle the 
plaintiff to call 
other witnefles to 
her charadler. 


Lord 
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Lord Ellenborouch.— 1 think you may aik her 
whether he paid his addrefles to her in an honourable 
way. Farther than that you can on no account go. 
To admit evidence bf a dire^ promife of marriage, 
would be to allow the mother to recover damages for 
a breach of that promif(;, upon the teftimony of the 
daughter. 

Carrow, A. G., then propofed to call witnelTes to 
the chara£ler of the daughter, which he faid had be- 
come necelTary, by the courfe of the crol's-examination. 
But— 

Lord Ellenborouch ruled, that he was not at 
liberty to do fo, as no evidence of her bad chara£ter 
had been given on the part of the defendant. The 
queftions put to herfelf in crofs-examination there was 
Rn ample opportunity of explaining, as far as the truth 
would permit, when Ihe came to be re-examined. — His 
Lor^lhip obferved, that the law confldered this an 
adtion of trefpals for aflaulting the daughter, whereby 
the parent loll her fervice ; and although by fom'e 
anonialy, when the lofs of fervice was eftabliflied, a 
further compenfation was allowed for the injury to the 
parental feelings, if was neceflary to watch that this ano- 
maly Ihould not be carried farther, and that the original 
fcope of the action Ihould not be entirely loit fight of. 

The plaintilF had a verdid for ^^75. 

Garrowy A. G., and Bevan, for the plaintiff. 

Park for the defendant. 

/ 

Atcorni«s, Pric 4 and JFiT ^ hettJ ] 

Vide Bamfield v. Maflej, ; Campb. 460. 

fii Ksightlet 
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Keiohtley V. Birch and Another. 

feb. 19, 

^■'HIS was an adion againft the late Shesifis of Lon- ^ 

don for improper condufl in the execution of a foranimpropsr 
writ of fi. fa. whereby they were cUreded to levy the which ftatcd that 
fum of ^45. upon the effeds of y Smith, befides 
poundage, &c. The return was, that they had taken 
goods and chattels of Smith, tif'the value of rears of rent, it 
j#72. 15J. ; that they had paid feveial fums, him to prove that 

amounting to .^34. 3^. jd. for King’s taxes, &c. and n'5^to^t^a^ 
the refidue of the money levied, viz. .^38. i is. 3<f. 
they had paid to one Beveridge, the landlord of the fome evhience 

^ ^ • that the rent was 

premifes, for arrears or rent. ' due. 

For this purpofe, 
the Uadlord of 

The execution went in the 23d of March laft. On 
the 24th, Beveridge, the landlord, diftrained upon 
the goods for being five quarters rent al- t/tken (foods in 

leged to be due. A man remained in pofleflion under a ti. fa. is not jul- 
the diftrefs for three days, and then withdrew, having 
given notice to the Iheriffs' officer of the landlord's «ft bi‘Wer greatly 
claim. The goods^ which were fworii to have been but if he cannot ' 
worth between ^’300. and ^^400. were afterwards able price, flioiild 
fold by the Iheriffs by public auction for ^’72. 15/. lod. Jem,™ 

The fums mentioned in the return for taxes, &c. 
were then paid, and the remaining .^38. i2j. 3eY. 
was handed over to Beveridge, the landlord. Smithy 
the defendant in the execution, being called, fwore 
that he had paid all arrears of rent at the preceding 
Chriftmas, and that at the time of the execution, 
there was no rent due. Upon thefe fafls it was con- 
VoL.III. Mm 'tended. 
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Keightley 


Biiicji 

and Another. 


tended, that the fheriiTs were liable, ill, for paying 
the money to the landlord when there was no rent 
due ; and, 2dly, for felling the goods fo much under 
their value ; whereas, had they been properly fold, 
they were more than fufficient lo fatisfy both the 
landlord stnd the judgment creditor. The declara- 
tion contained counts adapted to both thefe griev- 


ances. 


Garrow, A..G. with regard to the firft, inliiled, 
that it was immaterial* to the Sheriffs whether the 
rent was due or not, if they had a£i;ed bona fide^ and 
the rent had been demanded of them. By 8 Ann. 
c. 14. they were bound to pay a year’s rent to the 
landlord* before removing the goods from the pre- 
mifes. If a year’s rent was demanded of them, they 
had no means of knowing whether or not it was due. 
If they refufed to pay it, they were liable to an ac- 
tion* at the fuit of the landlord. Therefore, all that 
the law could require of them was, that they ihould 
aft with good faith, and according to a found dif- 
crctioii. Here not only was there a demand for rent, 
but a diftrefs for# five quarters, at the rate of .5^50. 
a-year, aftually came in, while they were in pofTeilion 
of the goods upon the premifes ; they were therefore 
bound to pay one year’s arrears, as far as the Aim 
levied would go, after incidental* charges were de- 
frayed ; and if the rent was not due, the plaintiiTs 
* remedy was againft the landlord— in cafe for a de- 
ceitful reprefentation, or ajfumpjit for money had and 
received. 


Lord 
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Lord Ell ENBO ROUGH. I am of opinion that the 
iheriffsare liable in thisaflion, if there was no rent due. 
They might have required reafonable evidence from 
the landlord (fuch as a light of the leafe) that the rent 
was due before thqy p&id him the money. Sheriffs 
are often placed in very difficult circumftances, and 
muff a£l at their peril. When they proceed bonA fide^ 
they will be indulged with time to make a return till 
an indemnity is offered ; but they muft eftablilh the 
truth of their return when it is once made. The fta- 
tute of Anne only authorizes the fligriff to pay to the 
landlord fuoh arrears of rent as are or JJsall be due. 
The defendants, therefore, ought to give foine evidence 
that a fum of ^^38. I2J. 3</. was due for rent from 
Smith to Beveridge. I Ihouid be fatisfied with flight 
evidence of this faft to make out a primal facie cafe in 
their favour. But, on the contrary, we have pofitive 
evidence that no rent was due. 

G arrow, A. G. then propofed to call Beveridge, the 
landlord, to prove the rent due ; but Lord Ellen- 
borough held that lie was an incompetent witnefs, as, 
if the prefent action fuccccded, he would be liable to 
an action at the fuit of the flieriiS's, in which this 
judgement would be evidence of fpegial damage. 

Garroiu, A. G. upon the fecond ground, infifted that 
the fheriffs could mot be liable, as they had fold the 
goods by public auftion, for the higheft price they 
would fetch. 

Lord Ellenborough. If the goods taken in exe- 
cution really were worth ^6*300. or ,^400., I think 
Mm2 the 
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1814. the Iheriffs are liable for felling them for £^^. 1 5J. i od. 

Kviomtw ought to have been, that they had taken 

noHTMY ^hich remained in their hands for want of 

' Bikcb buyers. If a chattel worth ^*,000. is put up to fale, 
and Another. jmJ Qu|y jg jjjj for it, the i^eriif ought not to 
pait with if for that fum, and he may feirly fay that 
it remains in his hand for want of a buyer. He ought 
to wait for a venditioni exponas^ the meaning of which 
is “ fell for the beft price you c^n obtain.” 

The Jury founfl for the plaintiff, damages <^’45. 

Topping and Efpinajfe for the plaintiff. • 

Garrpw, A. G., and Long^ for the defendant. 


Vide Leader v. Danvers, i Bof. if Pul. 359. 


ADJOURNED SITTINGS AT GUILDHALL. 


i*riddy, 
Feb. 25. 


Ditcham V. Bonp. 


'T^RESPASS for breaking and entering the plaintiff's 
dwelling*noufe, and making a great noife 'and 
difliurbapce therein, &c. and for affaulting and beating 
him and his fervant. 


To trerpafs for 
• breaking and en- 
tering the plain • 
tifTshoufc, and 
making a noifc 
and difturbaiice 
therein, the de- 
fendant pleaded ^ . .j 

a licence, to vvhfch the plaintiff replied Je injurta,-^ffeld, that the plea was fupported by evidence 
that tiie ri^tiff kept 6 billiard tthle in the houfe, at which all wrfons were ufually permitted by him 
to day at related pftces, and that the defendant entered the houfe for the purpoie of going to the 
billhrd roo£ jldiough while in the houfe he was guilty of a ureTpsfs ia aflaulciog the plaintiff. 

The 
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The defendant pleaded to breaking and entering 
the houfe a licence, with other pleas to the reft of the 
declaration. , ’ . ‘ 

Replication to afl the ple^s, de injurid, &c. 

It appeared that the plaintiff keeps feveral billiard 
tables in his houfe, at which all perfons may play, 
paying certain regulated prices by the game or hour. 
There is no board or lign on the outfide of his houfe, 
ftating that billiard tables are kept th’ere ; but the outer 
door always remains open, and gentlemen walk up 
flairs to the billiard rooms, if any happen to be difen- 
gaged, or if not, they wait in a parlour below. On 
the 1 8th of May the defendant entered the houfe, and 
inftfted on walking up flairs to the billiard rooms, 
although they were all engaged ; ftruck the plamtiff, 
who wifhed to prevent him, and made a great difturb* 
ance in the houfe for a conllderable while after. ‘ 

It was infilled for the defendant, that he was entitled 
to a verdi£t on the plea of licence, as the plaintiff tnuft 
be fuppofed to have confented to ajl perfons entering 
the houfe for the purpofe of playing at billiards. The 
defendant might- have been guilty of fome excels ; but 
that could not be taken advantage of for want of a 
new aflignment. . 

On the other fide it was contended, that the keeping 
of billiard tables under thefe circumflances was no evi- 
dence of licence, and that at any rate the defendant 
by his fubfequent condu£l had made himfelf a tref- 
paffer ab initio. 
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Lord Ejllenborouoh.~I think the plaintiiS' was 
bound to new-allign. The keeping of a billiard table 
amounts to a licence given py the party. The dif- 
tindtion is taken in the Six Carpenters Cafe,{a') between 
a licence given by the party and a^licence given by the 
law. If tfie defendant exceeds the latter, as by com- 
mitting a trefpafs in an inn, he is a trefpaifer ab initio ; 
but an excefs of the former muft be taken advantage 
of by new aflignment. 

The plaintifi*^ had a xerdift, with damages for 
the aflfault upon himfelf and his fervant. 

Garroiv^ A. G., and Crofs^ for the plaintiff. 

r 

Park and Campbell for the defendant. 


[Attotiiies, l^atimer and OJlia1<leJlonl\ 


(a) 8 Rep. 146. a. 


In the enfuing term a motion 
was made to arrcft th^judgment 
in this cafe, on the ground that 
the plaintiff could not join in 
the . fame declaration a count 
for alTaulting himfelf^ and a 
count for affaulting his fervant, 
per quodfervitium ami/it \ but the 


Court held, that an aflion for 
beating the plaintiff’s fervant p, 
a. is properly an a^ion of 
trefpafs, and may be well joined 
with counts for affaulting and 
beating the plaintiff himfelf, or 
breaking and entering hishoufe. 


Wll.SON 



HILARY TERM, 54 GEORGE III. 

Wilson v. Freeman. 

’'PHIS was an action againft the defendant as a car* Notwithilanding 
rier, for negligftnce in the carriage of a looking- ricrs th'»t th”y' 
glafs from London to Bilderltone, in SuiFolk, whereby fo*'* 

it was broken. £<»><* of ■> pa*ti- 

cul;ir dercriptioii, 
above the value 

The looking-glafs packed in a cafe, direfted to the qLriLaltJid 
plaintiff, and marked “ glafs,” was delivered to the 
defendant’s book keeper at tfa: Saracen's Head, Snow that they’ were 
Hill. The book-keeper being told what it was, faid he done to an article 
fhould charge four cwt. for it, although in point of fa£t 
it weighed but three. The perfon who brought it ail- 
fwered, “ Charge what you pleafe j you flialf be paid /»•«»><•* «»*«» 
for it, provided you take care of it. It is worth j€'8o. book keeper 
It is in your care, and I am done with it.” No money tfOTmcd onu” 
was then paid, except 6t/. for booking. The looking- 
glafs, when unpacked in Suffolk, was foimd to 'have for ir what ho 

t t 1 • plealed. which 

been broken on the journey. ihouid be paid, 

provided it vv.is 
taken care of. 

The defence was refted upon the effed of a notice 
ffuck up in the defendant’s waggon office, intimating 
that the proprietors “ would not be accountable for any 
China, g/q/s, or contents, plate, watches, cafh, bank 
notes, bills, jewels, or writings, however fmall . the 
value, nor for any other article of more than ^5. 
value, if loll or damaged, unlefs fpecified, and paid for 
as fucb when delivered at their offices in town or to 
their agents in the country.” Here nothing had been 
paid for the looking-glafs when it was delivered, and 
the defendant therefore was not accountable for the 
damage it bad fuftained. 

M m 4 
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Monday, 

^ TEsb. 28. 


Lord 
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1814. Lord Ellenborough held, however, that as the 
book-keeper knew what the article was, and was told 
V. . ^ its value, and was defired to charge what he pleafed, 
Frcxman. ffjg payment of the money wis difpenfed with, and 
the notice was unavailing. 

* * Verdift for the plaintiflF. 

Garrow, A. G., Holroyd, Alderfon, and Erfltinet 
for the plaintiff. 

Park and Cotnyii for the defendant. 

[Attomies, Chijholm jind Pope.] 


Vide Beck lu Evans, ante 267. 


COURT OF COMMON PLEAS. 


SITTINGS AFTER TERM AT GUILDHALL. 


Coram Chambre, J. 


Hart and Another v. S^ttley. 


If g<^> or- fT^HIS was an aftion for goods fold and delivered, to 

Sercd verbaUy, 1 • . 

tho deiwery of rccover the price of a hogihead of gin. 

them to a carrier 

ia rufficient to bind the contract according to the (btute of frauus, where the purchafer hat been in 
the habit of receiving goods from the vendor by the lame mode of conveyance. 
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The plaintifFs are fpirlMnerchants in London, who 1814. 
had been in the habit of Aipplying fpirits to the de- 
fendant, a publican near Dartmouth in Devonihire; and Another 
In thefe previous dealings the courfe had been for the * sattlct 
plaintiffs to fhip thp goods on board a Dartmouth 
trader in the river Thames,, and the defendant had 
always received them. The hogfliead of gin in quef- 
tion was verbally ordered by the defendant of the 
plaintiffs’ traveller^ and was fliipped in the fame man- 
ner as the others had been. There was no evidence 
either that it had been delivered to ^the defendant in 
Devonffiire, or that he had reFufed Co accept it. 


Le/?s, Serjeant, for the Defendant, contended, there 
was no fufficient contrafl: here, according to the 17th 
fedion of the Statute of Frauds, which in cafe like 
this, where the delivery of the goods is relied upon, 
requires that “ the buyer ftiall accept part of the 
goods fold, and ^dually receive the fame.*’ 

Chambre, J. — I think under the circumftances of 
this cafe, the defendant muff be conffdered as having 
conftituted the maffer of the ihip his agent to acc^t 
and receive the goods. , 

Verdid for the plaintiff. 


Be^, Seijeant, and Riehard/hn, for the plaintiff. 
Lem, Serjeant, for the defendant. 

[Attornics Zone and Price.] • 


Ptde Kent v. Huikinfon, 3 Bof.Sc Pul. 233. Elmore v. Stone, 
X Taunt. 458. 

Coram 
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Where n trader 
departs from his 
dwelling hoiil’e 
on account of do- 
meftic dillen- 
•tions, if lie makes 
no arrangements 
for carrying on 
his buiinefs in 
his abfencoj^ and 
he forefees that 
as a neceflary 
confequence his 
eilabliflrimcnt 
mud be broken 
up, and his cre- 
ditors mud be de- 
layed, which 
events according- 
ly happen; he 
thereby commits 
an a£l; of bank- 
ruptcy. 

Stat.iqGco.l. 
c.3a. onlypro- 
teAs payments in 
refpedt of bills of 
exchange after a 
fecret atf of 
bankruptcy, 
where the bank- 
rupt WrfS liable 
on the bills to . 
the party receiv- 
ing the money. 


Coram Gibbs, C. J. 


Holroyd and Others, Aflignees of Hall, a Bankrupt, 
V . Whitehead and Others. 

jy^ONEY had and received. 

The bankrupt, was a hofier in Bafinghall-ftrcet. 
On Wednefday the 5th of Auguft i8i2«, he departed 
from his dwelling-houfe, having left behind him a 
letter directed to his wife, in which he fays, that he 
had tak^n leave of her for ever, and that certain fup- 
pofed milbondud of hers had driven him away. He 
obferves, flie would foon be turned out by his credi- 
tors ; that there would be aos. in the pound for them ; 
but that, be it Icfs or more, he had done with it. He 
concludes by defiring her to fee that no one took 
goods out of the warehoufe in preference. Before 
going, he gave no diredions for carrying ©n his buCnefs 
during his abfence. He returned for a fliort time in 
the evening of Saturday the 8 th. In the mean time, 
a creditor had called for money, and was obliged to go 
away unfatisfied. The bankrupt was feveral hours at 
home on the Sunday. He returned again early on Mon- 
day morning, and fat the greater part of that day in a 
retired room above ftairs, where he had not been 
accuftomid to fit except when he was unwell. On the 
Tuefday he was denied to a creditor by his own orders ; 
and a commiffion of bankrupt foon alter ifliied againfi 
him. 


The 
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The defendants were his bankers. On the Saturday, igt4. 
without knowledge of his infolvency, they had paid 
a bill of exchange for 4^300, accepted by him, pay- «. 
able at their houie, for ^hich they had no funds of 
his in their hands.* For the purpofe of reimburling 
them, he fent them, at nine o’clock on the Monday 
morning, the ^€’250, to recover which this adtion 
was brought. 

Shepherd, S. G., for the defendants, contended, 
ill;, that there was no adf of bankruptcy before the 
payment of the money ; and adly, that the payment 
was proteded by 19 Geo. 2. c. 32.-— i. The bank- 
rupt departed from his dwelling-houfe on the Wednef- 
day, not with intent to delay his creditors, ^but be- 
caufe he had quarrelled with his wife. He fays there 
was 20s. in the pound for them all, and there is no 
proof that his condudt was at all influenced by pecu- 
niary embarralTments. Suppofe that on the Satur- 
day, having repented of his feparation from his* wife, 
he had returned and continued regularly to carry on 
his bufinefs, could it be faid that he had committed an 
aft of bankruptcy ? Surely the elFeft of his conduft 
could not be determined by what •took place in the 
following week. 2. The defendants were “ really and 
bonA fide creditors of the bankrupt in refpeA of a bill 
of exchange really and bon 4 fide accepted by fuch 
bankrupt in the utual and ordinary courfe of trade and 
dealing.” Therefore they were not “ liable to refund 
to the allignees of fuch bankrupt’s eftate the money 
which, before fuing forth the commifiion, was really 
and bon 4 fide, and in the ufual and ordinary courfe of 
trade and dealing, received by them of the bankrupt 

before 



CASES AT NISI PRIUS, 


5J» 

1814. . before fuch time as they knew he was become a bank* 
nipt, or that he was in infotvent circumftances.” They 
V. ^ were his creditors, in refpefl: of the bill of exchange 
W"*^™®*** for ^-loo. which he had Accepted payable at their 
houfe; and the payment of the* .1^^250. to reimburfe 
them, wasjn the ordinary courfe of trade and dealing. 
The cafe comes within the very words as well as fpirit 
of the a£): of parliament. 

Gibbs, C. J. obferved, that the bankrupt might be 
confidered to Bare con^mitted an aft of bankruptcy by 
departing from his dwelling-houfe on the Wedncfday, 
although the ftep which he took arofe chiefly from 
domeftic dilTenfions. He evidently contemplated his 
trading; as at end. He had no intention to return. 
He left no direftioi^s how the bufinefs was to be carried 
on in his abfence. He defired that no preference 
Ihould be fhewn to his creditors. One of them called 
while he was away, and appears to have been delayed. 
Jt was not enough that he left his property behind, 
even if he believed that it would produce 20s. in the 
pound to all his creditors. They had a right likewife 
to his perfon. Where creditors have been delayed, the 
trader has been held to have committed an aft of 
bankruptcy, although that was not his principal 
motive, as he mud be fuppofed to forefee and intend 
the neceflary confequences of his own aft. — Upon 
this part of the cafe, the Chief Juftice direfted the 
jury to fay, whether they believed that the bankrupt 
left his houfe with intent to delay his creditors, and 
whether they found as a faft that a creditor was there- 
by delayed. His lordlhip obferved, that in his own 
opinion there was a fufficient aft of bankruptcy, if the 

bankrupt 
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bankrupt left his houfe with intent to delay his credi. 
tors ; but he wiflied to give an opportunity to take the 
opinion of the Court upon this queftion, if the jury^ 
fhould think that no creditor wa's in point of faft 
delayed (^^). — With regard to the fecond point, he 
exprefled himfelf clearly of, opinion, that the pay- 
ment, if made after an a6l of bankruptcy, was not 
protected by the (latute. He confidered the 19 G. 2/ 
c. 32. only to apply to goods fold, or to cafes where 
the bankrupt was liable on the bill of exchange to the 
party receiving the money. The defendants in this 
inflance were not creditors of the bankrupt on a bill 
of exchange, but for money lent, or for money paid 
at his requeft. The was fent to them as the 

re-payment of a loan, and not to difcharge the bank- 
rupt’s liability to them on a bill of exchange '(i). 

The jury found, that the bankrupt left his houfe 
with intent to delay his creditors, and that a creditor 
was thereby delayed ; and the plaintiffs recovered the 
amount of their demand. 

Lens, Serjt., and Campbell, for the plaintiffs. 

Shepherd, S. G. and Bejl, Serjt. tor the defendants. 


[Attoraics, Holt & Farren and Palmer 8c Co.] 


1814. 

Holroxh 

Whitshead 
and Others. 


(^i) Robertfon v. Liddell, ^ Eaft, 487. 
(^) See Tamplin v. Diggins, aCampb. 312^ 
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^Ralph Adams and Others v. Malkin and Another. 
* • * * 

An attorney can- 'J'HIS was an iffue directed by the Lord Chancellor 
itankrupt as a to try whether one Samuel Thomas Adams^ againft 

u^ft hX*”“’ whom a commiffion of bankrupt iflued, bearing date 
rf h"«"ng'’money ^ ^ April 1 8 1 i , was at the time of the date and iflUing 
depofitcd mth of the faid commillion of bankrupt againfl: him, a 

him for the pur- . , Pi -i. 

pole of laying it trader, as being a money fcnvener or broker within 
«.it <«> fecuntiee. fgygp^l ftatutcs relating to bankrupts, fome or one 

of them. * , 

The commiflion had been fucd out by the plaintiffs, 
and the defendants were two creditors who petitioned 
to fuperfede it. 

t 

Samuel Thomas Adams^ the bankrupt, for a number 
of years before his bankruptcy, and down to the time 
when that event happened, lived in Great Ruffell 
Street, Bloomlbury, where 4 ie carried on the bufinefs 
of an attorney and folicitor, ading for his clients^ and 
making out his bills as attornies and folicitors ufually 
do* The evidence relied upon, to (hew that he was 
likewife a money ffrivener, was in fubftance as follows : 
The plaintiffs, who are his relations and were brick 
and tile makers, having no banker of their own, ufed 
to depofit bills and money with him to have them 
lodged with his bankers ; but be did not lay out the 
money for them, and they received it back again as 
they wai\ted it. — He had authority from a Mr. Hake 
to fpeculate in the purchafe of houfes for him. He 
accordingly negotiated for Hake the purchafe of a 
chapel in Oxendon-ftreet, and of fome freehold and 
leafehold houfes in Pall Mall.'7-He was afterwards con- 
t7 cerned 
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cemed in re«felling.part of thefe to a Captain Cooke, 
About 1,000. of Captain Cooke's purchafe'tnoney 
remained on mortgage, and the mortgage was pre- 
pared in the bankrupt’s office. He received the inte- 
refl on the mortgage, and the rents for fome of the 
houfes which remained unfold. — He was employed by 
Captain Cooke in the fale of fome property, atBrompton, 
to a Mr. Sandby, and when the bills given in payment 
were difhonoured, he affifted in railing money to pay 
them. — He was likewife concerned in fome pecuniary 
tranfa^ions between Sandby and the Earl of Moira, 
in the courfe of which, money paiTed through his hands, 
but none was depofited with him. — He fold a deben- 
ture on Drury-Lane Theatre for a Mr. Maunde, and 
negotiated an annuity fur him. It did not appear that 
the money advanced as the price of the annuity was 
ever in his hands. He received money from Maunde 
to pay oflF the intereft. He carried on a treaty for the 
redemption of the annuity, and was intruded to depo- 
fit money at a banker’s for that purpofe. — He fold out 
dock for one Paul, and negotiated a loan for him, 
on the fecurity of dock belonging to Paul and his wife. 
— OneGreen advanced him,^ loo. j but although he had 
given a different account of it, this ia truth was by way 
of loan, and intered was to be paid for the money. 
— The lad tranfaftion proved was with a Mr. Jackfoni 
who employed him to negotiate a loan. The money 
was procured frofn Sandby, and palTed through the 
bankrupt’s hands. — He charged as an attorney for all 
the bufinefs he thus tranfadied. 

Shepherd, S. G., for the plaintids, contended, that 
upon thefe fads S. T. Adam was a money fcrivener 

within 


1614. 

Adams 
and Others 

Malkin 
and Another. 
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1814. 

Adams 
and Others 

V. • • 

Malkin 
and Another. 


within the meaning of the aft of parliament. Although 
he was an attorney, he might likewife aft as a fcrivener ; 
and if he did, he would not be lefs fubjefl to the bank« 
rupt laws than if he carried <on the latter bufinefs ex. 
clufively. In modern times this bufinefs is not carried 
on by a fe^arate clafs o( men, but is generally con* 
dufted by attomies. The ftatute 21 James 1. c. 19. 
renders liable to the bankrupt laws “ all. and every 
perfon or perfons ufing or that fliall ufe the trade of 
merchandize, &c. or Jhall ufe the trade or profejfton of 
a fcrivener, receiving other men's monies or eftates Anto 
his or her trufi or cuji'ody” Therefore a fcrivener 
appears to be a perfon entrulled with money, and who 
prepares fecurilies, whether mortgages, annuity deeds, 
bonds, or other inftruments. Mr. Adams afted in 
this charufter. Whether he was a trader or not, does 
not depend upon the number of infiances of his trad- 
ing. One or two infiances, difiinftly proved, are 
fuiHcient to bring him within the fcope of the bank* 
rupt laws. It is not necelTary that he fliould feek his 
livelihood only as a fcrivener. If that were fo, no 
perfon could now be made a bankrupt in that charac- 
ter. But commifiions of bankrupt are confiantly fued 
out and fufiained againfi attornies as money fcriveners, 
they having been accufiomed, in addition to their 
bufinels as attornies, to receive other perfons money, 
and to prepare fecurities in the manper puffued by 
Adams. " . . 

* Berjt. contrd.^Adams merely afted in the ca- 
pacity of an attorney, and it would be extremely roif- 
cluevous if a perfon afting in this manner were fubjeft 
to the bankrupt laws. Attonues and folicitors d o not, 

6t as 
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M fucb, engage in thofe fpeculations which render 
their capital uncertain, They are not ezpofed to the 
hazards of mercantile men, and ought neither to be 
expofed to the feverity, nor entided to the benefits of 
the bankrupt laws. , To make an attorney a trader as 
aferivenef, it is not enough, that he prepares fecu^. 
ties ; he mulb reedve ** other men*s monies or eflates 
into his tiyft or cuftody.” By preparing the fecurU 
ties he may be a ferivener ; but he is not fuch a feri- 
vener as the flatute deferibes. Although it fhould ap« 
pear that in the courfe of fix or fevep years, this gen- 
tleman might once, twice, dr thrice have received 
other men’s monies, that would not fubjefl him to 
the bankrupt laws ; there mull be a habit of dealing 
as a money ferivener ; he muft have fought h^ living 
by it. An occafional receiving of money ihcidental 
to his bufinefs as an attorney is for this puipofe imma- 
terial. There is no attorney, and there is hardly a 
perfon in any other fituation of life,who has not received 
other men’s money into his polTefiion; but no one is’fub- 
je3 to the bankrupt laws by receiving money, who is 
not in the habit of receiving it as a money ferivener. In 
this cafe Adam is not proved in any one inftance to 
have had other men’s monies or eflates in his trufl: of 
cuflody. He was merely employed to hand over the 
money from one perfon to another ; it never remained 
in his pofleiHon for him either to ufe it or to lay it 
out. A ferrant might as well be confidered a money 
ferivener, who pays money to tradefmen by his maf, 
ter’s orders. The money ferivener referred to by ihd 
ftatute is a charader which no longer exifls. Adam, 
in all the tranfadions given in evidence, was employed 
and was paid as an attorney ; he never charged bro* 
kerage or coinmiflion ) he made out a bill for deeds 
Vot.m. Na and 


% 

1814. 

AdamO . 
«and Others 

MiieKtir 
and AnothcfW 
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i8i 4> and attendances like any other attorney. Hamfm v. 
Harrifony 2 E/p. is a ftrong authprity to 

turf Others Ihew that neither Adams, nor any other attorney of 
Mal'xiv * ptefent day, can be mad^ a bankrupt as a money 
l 5 rf Another, fcrivener. Lord Kenyon there fays, ** When the 
flatute patTed, the bufinefs of afcVivener was well un- 
derftood ; ' the ftatute had thofe particular perfons in 
view who, €o mminiy carried on that bufinefs. The 
a£ts relied upon to conftitute a fcrivener mud apply to 
perfons who ufed to a£t as they did, not where a per- 
fon receives aqd pays money as the bankrupt in the 
prefent cafe has done.** 

Gibbs, C. J. — The qtiedion is, whether Samuel 
Thomas Adamsy againft whom a commiilion of bank- 
rupt iil'ped on the aid of April 1812, was on that day a 
trader as being a money fcrivener. There is fome dif- 
ficulty at the prefent day in underdanding correftly 
what a money fcrivener is. There is no living cha- 
radier to refer to as an example. The bufinefs of a 
money fciivener, as it was formerly carried on, has 
been difeontinued : it has been fubdivided into dif- 
ferent branches, which have been taken up by different 
deferiptions of perfons. Formerly the bufinefs was 
'well ^own. The old books are full of cafes ariling 
out of the tranfa£tions of money foriveners ; to thefe 
we mud look to form an accurate judgment of the 
charader intended by the legiffature. After the da- 
tute of Elizabeth, and before the datute of James, it 
was coiifidered doubtful whether a fcrivener was fub- 
jeft to the bankrupt laws. The latter datute fubjefls 
tp the bankrupt laws all thofe “ who ufe the trade or 
profeffion of a fcrivener, receiving other men’s monies 
or edates into their trud or cudody.** Thus the per- 

*3 



HILARY T£RM. 54 GEORGS HL 


'faa. to be confldered a fcrivener mull cany on &e trade 
or profeffion j it mull be au occupation to be 
reibrts in order to gain his living. To be a fcriveaer 
vrithin the meaning of the ftatute,* he muft likevnli^ in* 
the courfe of this occupationa receive other mea^ 
monies into his tru?t or cuftpdy. It appears from Ae 
old cafes, that before barkers^.and brokers were fo 
eafy to be found, the fcrivener was the perfon with 
whom people were accuftomed to depofit their money, 
in order that he might lay it out for them when he 
ihould hnd a proper opportunity. The Icrivener, in 
the mean time, had the ufe’of it, and could not be 
queflioned for the profit he made of it till be laid it 
out ; he was trufted as a banker. It was not a fpecific 
fum which in monies numbered he was to keep in his 
cheft j he gave credit for it to the party, ho had 
fufficient confidence in him that he would lay it out to 
advantage as foon as an opportunity ofiered. It was 
feen to be of great importance that this defcription of 
perfons Ihould be fubjed to the bankrupt laws; for 
through them the property of others was expofed to tbu 
rilks of trade. They were trufted with other men’s pn»* 
perty as traders now are; and therefore it was of conie- 
quence to the public, that if a;ny calamity happened to 
them,theie Ihould be the fame fummary means uhh^ 
had been before dbvifed witK refpe^ to other perfons in 
trade, of getting at their eSeSts, and making an equd 
diftribution among all their creditors. They werecoai« 
fequently included in the ftatute of James I. Since 
the period to which 1 have been referring, thobufineft 
of a money fcrivener has ceafed. It is related in die 
life of Dr. Jdhnfon, that a perfon who went by ■dm 
name of Jack Ellit was the laft of the profelEen. Se 
was a ccHtemporaiy of Johnfon, and is mentiongd ly 

If a a 1^ 
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sad 
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him xilith ^eat refped (a). At the prefent day, the 
„%i'— " vIt'-**'' banker occupies one department of the bufiilefe of the 
fcrivener, by being the*depofitory of the money, and 
%». the attorney the otKer, by drajwing the fecurities. The 
‘IHASotfaer. wouW not -be an attorney^ though he were 

occafionally to fill up bo^ds for hi^ cuftomers ; i^r 
does the attorney be^me a money fcrivener, though 
on particular occafione he incidentally has the money 
of his clients to lay out for them. In order to make 
a man a money fcrivener, he mud carry on the bufinefs 
of being trufted with other people’s monies to lay out 
for them as occaiion ofibrs. It is not being lent with 
the motley of his client, or receiving it from the per- 
ion with whom his client may have previoufly con* 
traded, that will make an attorney a money fcrivener. 
In that part of the tranfadion, he is no more than a 
pe/fon employed to fetch and carry. Having nego- 
tiated the loan, and drawn the deeds, his happening 
to receive and pay the money, is incidental to his 
bufiifefs of an attorney. Nor if on one or two occa- 
fions money were depofited with him to lay out, would 
that conftitute him a money fcrivener. He mud be 
carrying on generally the bufinefs of a money fcrivener. 
That mud be part, of hif^jtnown occupation. 1 cannot 


(a) Johnson.^* It is won- 
deiiul. Sir, wkat it to be found 
in London. The moft literary 
converlation that I ever enjoyed 
vMs tt thcTtable of Jack EUiS, 
» Money fcrivener behind the 
Royal Exdhange, with whom 
I at one period iifed to dine 
generally once a* week.’* , 

TliisltbiElliS 


was'^I believe, the laftof that pro* 
felBon called fcriveners, which 
is one of the ^ndoii companies, 
but of which the bnlineft is no 
longer carried on feparatriy, bui 
is .tranfaAed by attomies attd 
others. He was a man of liteaa- 
ture and talents. BofwlPt Lift 
tf Jehufmf Pel. /. 20. 

oprela 
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CKt>ref8 what I niean to convey more conejEily t|iim in 
the words of the prefent Lord Chancellor^ in a intfe 
before him ; “ The next queftion as to the trading ^ 
as a fcrivener. Thai does not depend upon the^ u 
^£1, whether tha bankrupt has or has not qcc^ 

** ’fionally done ads which, a fcrivener peculiarly aiHl 
properly would have done ; ||k upon what he mtqf - 
have done upon one day and what upon another 
" day ; ’ but upon his intention generally to get a living 
** by fo doing («).” Though an attorney may liave 
incidentally aded as a fcrivener, thabii not fulBdent : 
Though money may have been depolited with j^m> for 
which he was afterwards to feek a borrower, a few 
infulated inftances of that fort occurring in the courfe 
of his buiinefs as an attorney, would not bring hint 
within the operation of the bankrupt laws ; ’€or th^ 
would not be ** uting the trade or profeffion of a fcri* 
vener, receiving other men’s monies or eftates into 
his trail or c Aody.” 


Looking now to the ^ids of this cafe, it appears 
that Mr. Adams merely aded as a common attorney* 
In the various tranfadions that have been fpoken to, 
i can difcover nothing whi|||>- a sommon attorney 
would not undertake. It is fsud he aded as a monpy 
fcrivener for the plainti^. Tbey,.being bis relations,, 
and having no bankers of their own, depolited money 
and bills with himso be lodged with his bankers. But 
be was npt to' lay out the money for them, and hc 
cannot be laid to have received it as a fcrivenen In h^ 
dealings with Hake^ Cooht and Sandby, he mwely . 
gotiated the lale of eftates, drew a mortgage deed, re* 

crived rent, and allifted in procuring the loan of nipft^v 

,1 !■■ ■ ■■ : : ■■■>. 

(a) Ex parte Paterfon, x Rofcp 4ox» 

— ^ N n 3 It 
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'' ' ' /A db^not appear tbat he ever was intrufted with 

‘ ***®®®y‘ ®**y perfons to lay out for 

. foem at his difcretioh ; although he was fometimea 

' •' ***“‘^ employed by one party to deliver over the 
jijliri'i iiiitfii .r money^ to another, when it was advanced or when it 
was repaid; t take n^afticular notice of the inflanles 
m which it is ilated4ll6at Mr. Adams negotiated the 
foie of ellates ; for it is ridiculous to luppofe that the 
tnnfadion of fuch common .and ordinary buiineis 
foould conftitute a man a money fcrivencr. If Green 
had, as Adams repTefen^ed, depofited the loo. with 
him til^e(.<fdoin/) could find a borrower, fro hacvice 
he would have been a money fcrivener ; and a courfe 
cf dealing of that defcription would render him liable 
to the .bankrupt laws, though one or two inflances 
only would not have this effefl. But it turns out 
that the money was advanced to Adams by way of loan, 
and that he was to repay it with intereil to the lender. 

' Ihep, as to Maunders annuity, the iKoney paid as the 
eonfiderationfor it does not appear ever to have been 
in Adams*& pofTellion, and the money with which it 
was to be redeemed, although it did pafs through his 
. handSf never was appliuble to his own ufe. It is not 
' Immaterial to obfdrve, iKt all his. charges to his em- 
are the common and ufual charges of an attbr* 
.yiey. He charges for his troit|(le, whether his labours 
have been attended with a favourable or unfavourable 
seliilt. However, ’i do not put tlfe cafe upon that 
g^und ; for if he had even charged' procuration 
iaoney br commifCon, this, in my opmion, would 
sot have made him a forivenbr, unlefs he had been 
iatrofted with money as money foriveners were ac> 

' wndomed to be when the ftatute pafled. And I am 
to tbiok, fom if he had been intruded with 

fadney 
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money Sa' money fcrivcners formerly were, he would 
ftill have been within the operation of the bankrupt 
laws, though he had not received procuration money 
or commiffion, and had* made the ufual charges for 
drawing the fecurkies. The eflential point to con> 
lifer is, whether he had other men’s monies or eftates 
in his trull or cullody as a fcri#tier (a). 

Verdi& for the defendants. 


In the courfe of the trial Mr. Hake was offered as a 
witnefs for the plaintiffs. Being examined on the voire 
dir/!, he Hated, that he was a creditor of A/tams the 
bankrupt, llie defendant’s counfel having obje^ed 
to his adroiffiblity, ' . » 

• 

Shepherd, S. G., contended, that not having proved 
under the commillion, he had no interell to fupport 
it. In many inilances a commiHion of bankruptcy 
is conlidered vei^ difad vantageous to creditors. ^ This 
very iffue came on to be tried in confluence of the 
defendants, two of Mr. Adams’s creditors, having pe- 
titioned to fuperfede the commillion. If a commiffion 
of bankruptcy be eftablilhed, a creditor cannot obtain 
any fruits from a judgement »Iaw f and if a certificate 
be obtained un^er it, his legal remedy is for ever 
barred. A dillindtioilimay likewife be taken between 
an aflion by affignees to recover property, and an iffue 
to try whether th*e party was a trader ; and a creditor 
may be admitted as a witnefs on the latter occafion, 
though not on the former. 


(a) Fide Ex parte Warren, 3 Sch. & Le Fr^ 414. Ex parte 
Malkin, i Rofe, 406. Vin. Abr. tit. Scrivener, Vol. 19. p. 289. 
•A. cd. 

N n 4 Gibbs, 
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XS14 . Gibbs, C. J. — I am of opinion that the tiritnefs is 
' incompetent. A comraUEon of bankruptcy is evi- 

|Na^ Others dently favourable to the creditors. A much more fum* 
_ * mary and efieftual remedy isthereby given them than 

' ii»a^other. hy an adlion at law ; 'and as it pal{es the whole of the 
bwkrupt’s /eal as well as perfonal eftate to the aiEgne«s, 
it immediately approHiates to the fatisfidion of his 
debts that which can oidy be reached remotely and 
partially by common law procefs. I conceive, there- 
fore, that a creditor has an intereil to fupport the corn- 
million under which he may prove and receive a divi- 
dend. Then if he be incompetent as a witnefs where 
the obj^ is to recover 401. by the allignees, he cannot 
be lefs incompetent upon an HTue which is to determine 
whether all the bankrupt’s prop'erty real and perfonal 
ihall be divided among his creditors. 

The witnefs was rejefted («). 


Sbepherdy S. C., Onjlcnvy Serjt., Rickardfon and 
for the plainti^. 

Befi, Vaugbany Serjeants, and Campbelly for the 
defendants. 


[Attornies, Adams and Hurd,"] 


(a) In Williams v, Stevens, 
a Campb. 501. Lord Ellen- 
BOROUGH is reported to have 
held that the creditor of a bank- 
rupt who has not proved his 
debt under the commillion is a 
competent tvitnefs to fupport 
the commillion, although not to 
increafe the eftate. But this 


cafe being, cited before Lord 
Eluon, his lordlhip faid, It 
is not enough that the creditor 
has not availed himfelf of the 
commillion ; to make him a 
competent witnefs, it ought to 
be certain that he hever will.” 
Fx parte Oiborue, i Rofe, 587* 
39 *. 
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[Tiu» cafe onghi to have appeared amongft thoft dedded after 
laft MicWlmaa Tenp.] 


Coram Mansfield C. J. 


Bell and Another v. Kymeb. and Others. 

i "'HIS was an adion of aiTumpfit for freight. The 
declaration contmned feyeral fpeCial and genaral 
counts, llmilar to thofe in Wilfon v. Kymr, i^. & S. 

' 57 - 

By a charter party under feal, bearing date (he iStb. 
of January 1809, the plaintiff chartered^ the fliip 
Htnd from Jofeph and John Cotibie, her regillered 
owners, for a voyage from London to St. Domingo 
and back. The plaintiffs covenanted to provide a full 
homeward cargo for the Ihip, conliding of coffm and 
other goods, and to pay freight at the rate of 15/. 
per cwt. for the coffee, and for other goods in pro- 
portion, with “ per cent, primage ; — fuch freight and 
primage to be paid in mannef following, viz. £800., 
part thereof, in and by a bill of exchange, payable in 
London two months ^ter the day of thd date of the 
fhip’s departure from Gravefend^ ^nd the remainder 
two months after* the day on which flie Ihould be re- 
ported inward at the cuftom-houfe in the port of 
London. 


Mondftft 

Decetifiitr 

WVre a ihipii 
chartered 
chartei paity 
derfeal, which 
provides rpeciii<* 
cally for the ray* 
ment offreit^t 
from the char- 
terei to the o^R* 
er, a perfeii wHo 
receives goods 
earned by thsf 
fliipinthisvoyago 
a<< mdorfee oftfaa 
b 11 of lading 
uhich makes 
Ihcm deliverable 
to order, or to 
afligns on pay- 
zncDC of hrmght 
as per charts- 
parry, m liable to 
pay height se- 
conding^, sltho* 
he has paid over 
the pfoceeds of 
the goods JO the 
pcrlon who* lO* 
dorfed the tall of 
lading to him be« 
fore ^ing called , 
upon to pay the 
freight* 


The fhip having arrived at St. Domingo, took on 
board there i>i5i bags of coffee, fhipped by J.N* 

lyAreyt 
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-• which the mafter figned a bill of lading, 

Biti dated 6th June 1 809, 'making them deKverable unto 
tod Another order or to aifigps, paying .freight for the faid 
' Kwer goods as per charter party, '^iih primage and average 
’'wd Others, accuftomed.” • 

« 

This bill of Iadh|g. wa$ Indorfed by UArcy to 
T. Goodall, then a£ling as Admiral to Chriftophe, 
Emperor of Hayti, and by Goodall to fFm. Fletchett 
his agent in London. Fletcher indorfed the bill of 
lading to 'the defendants, who immediately accepted 
bills for him to a confiderable amount on the ftrength 
of the conflgnment. The goods were landed by the 
defendants, and afterwards delivered out from the 
warehoyfes of the Weft: India Docks to their order. 
It did not* diftinflly appear in evidence how the good.s 
had been entered in the books of the Dock Company, 
but it was taken as a faft on both lides, that the de- 
fendants got pofteilion of them by virtue of the bill 
of lading. 

The plaintiffs did not call upon the defendants for 
the freight till May 1810, there having been fome 
mifapprehenlion a» to the perfons to whom the goods 
belonged. In the month preceding, the defendants 
had paid over to Fletcher the fmn of ^4,000., being 
the balance due to him from the proceeds of the 
goods, without making any deduflidh for freight. 

'Shepherd^ Seijt., contended, ift, that under thefe 
circumftances the defendants never were liable for the 
frdght ; and, odly, that even if they once were, they 
had' been difcharged by the kiches of the plaintiffs, 

ift. 



CAS^S AT KISI PftIUS. 


ift, The defendants in this cafe aded merely as bro* iSij* , ^ 
kers ; in that cHara^er they landed the goods ; tho *~ ** 

bills of lading were indorfed to them to enable them and AnotlM# 
to do fo. They were fhe mere agents of Fktcbet^ * 
who was alone beneficially interefted in the cmifign* and ' 
ment. They fold the goods* for him, and^ accounted 
to him for the proceeds. Upoll^m, alone, therefore, 
ought the demand for freight to have been made* 

This is entirely difierent from the cafe of Cock v. 

Taylor, 13 Eajl, 399., where the goods were deli- 
vered out of the Ihip tq the allignpe* of the bill of 
lading. Here there is no privity between the parties 
to the affion, and no confideration for any implied 
promife to pay freight. The plaintiffs had no lien on 
the goods after they were landed and lodge^ in the 
warehoufes of the Dock Company. Thefe was an 
obvious and well known mode in which they might 
have preferved their lien, viz. by landing the goods 
in the name of the captain, and putting a Jiop upon 
them till the freight was paid. By permitting the 
goods to be landed according to the manifeft, they 
waived their lien, and could onlyrefort to thofe who 
could be confidered as having entered into an exprefs 
contra^ to pay the freight. If the defendants were 
liable, a claim for freight might as well be fet . up 
againft the grocer whq^purchafed the goods from the 
docks, or the confumers to whom they were ulti- 
mately delivered.* ediy. But fuppofing that the defend- 
ants were once liable, it would be extremely unjufl: 
to call upon them for the freight after they bad paid 
over the whole of the proceeds of the goods to their 
principal. If they were to be looked to, a demand 
ought to have been made upon them at the end of 



CASES At NISI PRIUS» 


, , two months from the delivery of the fliip,' the nfici} 

fr®ght to be paid according to the nfage of 
Aaotlier the port of London. No fuch demand being made 
Kvmsii ' them, the defendants were naturally led to be- 
. nf^^eis. lieve that the freight had been paid by fome other 
peribn. — 


Mr. Nobki one of the Special Jury,— They ought 
to have enquired whether the frdght was paid before 
paying over the proceeds of the goods. 

1 

Manskeli), d. J. —To be fure they ought. 


Shepherd, Seqt.— TTiey were deceived by the 
laches of the plaintiffs. No application for freight 
having been made to them till May 1810, they muff 
be confidered as having authority to pay the proceeds 
to Fletcher, and they were in the lltuation of agents, 
who without notice have paid over a fum of money to 
their principal. 


Mansfield, C. J.— I think there is no defence to 
this adion. , The defendants, as indorfees of the bill 
of lading, ftand in (he fame fituation as the confignees; 
the property was in them. I fee no difference between 
the indorfeeiof a bill of lading and the conlignee— 
there is no difference at all. The party who takes the 
goods under a bill of lading, by which they ar^e made 
deliverable on payment of freight, muff pay the 
freight accordmgly. It does not lignify that the pro- 
ceeds were paid over before a demand of the freight 
was made. The defendants became owners of the 
l^oods by the indoxfement of the bjU of htdingt 

5* they 
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they totA the goods as indorfees of the bill of bding. , ^ ^ 

I care not whether in general they are brokers or hot. ' 

In this inftance they were legal owers of the good’s at *"'1 Auotlafj, 
the time of the landing; the bill ’of lading having ^ 
been indorfed to th^m for a valuably confiderarioh ; 
they were not mere agents, .the property was veiled 
in them j if they have not refented the freight front 
the dmount of the proceeds, it is their own fault. 

They had notice by the bill of lading that the freight 
was to be paid by the perfons who received the goods; 
they were therefore bound to fee to the payment of the 
freight, and are ftill liable for it. This is wholly 
unlike a claim for freight on the fubfequent purchafer 
of the goods. He received them long after they were 
landed by vi order from the defendants, in which 
freight was not mentioned. The defendants* received 
them when landed under the bill of lading, figned 
by the mailer of the Ihip, by which they were deli- 
verable to the Ihipper or his alfigns, on payment of 
freight as per charter party, with primage and average 
accullomed* 

The plaintifis had a verdifl: for £gii. the rate of 
freight fpecified in the charter partj. 

A rultfto fhew caufe why there Ihoul^ tlot be a 
new trial was granted in Hilary Term, but dif. 
charged in Ealler Term ; Gibbs, C. J. and the reft 
of the Court being of opinion that the cafe came 
within the authority of Cock v. Taylor {a), 

* Lefu, 


(a) But in Moorfom v. Ky- a charter party under feal, pro- 
mer, H. T. 1814, the Ceurt of Tiding for payment of freight by 
X. B held, that where there is the freighter, and the goods 


u*. . 



Ikui. 

•ad Another 


Xtmer * 

tK^Others. 
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Lenti Befi, Seijts., abd Courtenay for Ac plain- 

dfiii. 

Sb^berdy Scijft S. G» apd Puller for the defend* 

ante.’ 

[Attomief, Kaye and Croiwfer] 


arc received under an indorfed there is no implied promife on 

bill of lading, by which they are the part of the indorfee of the 

deliverable to the freighter or bill of lading to pay freight to 

his affigns^ he or they paying the owner of the fhip* 

freight as per charter parjy. 
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INDEX 

JHE 

PRINCIPAL MATTERS 

IN VOL. III. 


ABANDONMENT. 

See lNStJKANCE> 30. 

ACCESSARY. 

See Indictment, 5, 7. 

ACTION. 

See Aver \oe Gener vt . 

1, An a^ion on the cafe may be main- 
tained again R a judge of the ecclc- 
iiaRical court ^^^lO excommuniLates 
a party for refufitig to obey an order 
which the court has not authority to 
make, or where the party has not 
been previoufly ferved with a citation 
or monition, nor had due notice of the 
order. Beauratn v. SirWm. Scott, 388 

2. An aftion on the cafe may be main- 

tained againft an incorporated water- 
works Company, where workmen 
employed by perfons who contra£f 
witn the Company to lay down pipes 
for condu£ling water through a pub- 
lic ftreet do the work in a negli- 
gent manner, whereby an individual 
paffing along the ftreet receives an in- 
jury. MaWiew V. IVeft London IVa* 
firworh Comfan)*, 403 


3 A perfon who (liips goods in an 
Englifh port, as the agent of the 
owner of the g»)ods relident abroad^ 
and pays tlicllroight for them, may 
maintain an adlion in his own name 
lor not delivering them according to 
the bill of lading. Jo/eph v- fCnox, 

320 

4. In an a6lton agaiijft an attorney for 
goods fold, the plaintiff proved that 
he filed his bill at half paft eleven in 
the forenoon of 24th Dec. and the 
defendant gave in evidence a receipt 
for the fum demanded, dated the 
fame day. — Held, that this was no art- • 
fvv?r to the action, without proof 
that the payment was made before the 
filing of thMill. Godard v. Benjamin^ 

. 53 * 

5. It IS univcrfally the duty of the oc- 
cupier of a houfe having an area 
fronting a public ftreet, w to fence 
it as to make it fafe to paftengers $ 
and it is no .defence* to an adjibit 
againft him for neglefling to do {d|f 
whereby the plaintiff fell down inta 
the area and was hurt, that when, h#' ^ 
took pofteflion of the faoufe, and at 
long back as could be remembered, ^ 

ib» " 



the area was in the fame open date as 
when the accident happened. Confix 
hmd V. Hardinghamt 398 

AGENT. 

A# Action^ 3. Auctioneer. Bills 
^ 'Of ExCUANOB, 20. SaLEi 8. 

* AGREEMENT. 

^ See Intoxication* 

A man being embatraffed in his circum* 
ilances^all his creditors iign an agree- 
ment to give him time for the pay- 
ment of their refpediive demands by 
iuftalments^ and to take his* pjromil- 
fory notes • for the amount. — This 
agreement is binding upon each of 
them^ the figning of the others being 
a fufficient confideration, and they 
cannot fue for their original caufe of 
a£iion, without proving that the 
agreement has been* broken on the 
part of the debtor. Boothhey v. 
den^ - ITS 

ALIEN ENEMY. 

]. In an action on.a policy of infurance 
it is no defence under the general if- 
fue^ that the perfons interciledi v^ho 
Were neutrals when the policy was 
eflbfled and the lofs happened, had 
become alien enemies before a6iion 
brought. Harman v. Kingston^ « ^ 5 ^ 
E. Whete to. a plea of alien enemy the 
plaintiff replied that fhe was reHdent 
.in this kingdom by tM licence and 
permifGon of our lord the king, — 
%tld^ that it was not enough to prove 
that a licence Was granted to her 
under 38 Geo. 3. c. 77. which ex- 

g ^d imh that ffatute ; and that (he 
B fince cthitimied <0 refide openly 
^ in this country without moleffation. 

Ald^or V, Smithy 245 

3^ To prove that a perfon was an alien 
enemy at the time of adion brought, 
it is not ctongh to Ihew that he was 


» fome time before domiciled in a ter- 
ritory which has become hoftile, 
without fhewing that he was a native . 
of that territory. Harman v. King* 

Jlony 153 

• AMBASSADOR. 
^reSH£RlFF« 9. 

• • ANNUITY. 

See Attorney. Ejectment, 5. Evi- 
dence, 9. 

APPRENTICESHIP. 

1. An indenture of apprenticefhip is 
not void by 8 Ann. c. 9. although _it 

, was originally agreed between the 
mailer and apprentice’s father, that a 
premium of 20I. Ihould be paid, and 
the mailer afterwards, to reduce the 
amount of the duty, agrees to take 
19I. 19s, 6d. which is the fum inferted 
in the indenture, and adually paid. 
Shepherd v. Halh * 1 80 

2. In an adion on 5 Eliz. c. 4, for fet- 

' ting on work one who has not ferved 

an apprenticeihip of feven years, the 
defendant is not liable, unlels he knew 
that the perfon fet on work had not 
ferved an apprenticefhip; but the 
Jury may infer thgt he knew this from 
his having had the means of know- 
ledge. Holden q. /. v. Lawrie 188 

3. An adion on 5 Eliz. c. 4. § 31. for 
fetting to work a perfon who has not 
ferved an apprenticefhip, cannot be 
maintained, unlefs the unqualified 
perfQn has worked by the defendant's 
orders one entire month in the coun- 
ty in which the venue is laid.'^Nor is 
it enough that the defendant gave 
him orders in this county to work* 
and that he accordingly did work x at 
the bufinefB above a mouth in another 
C(>u2?ty. Cunningham q» t. v, tVa^n, 

.* 49 ‘ 

4. An indidment cannot V muntained 
on s Eliz. c. 4« for exercifitig a trade 
without having ferved an apprentice- 

Clip, 



iklp> Unleft tbe defeftdant is proved 
to lave exerdfed the trade tor the 
%ace q£ a month. v. Bamotf 

« 344 

JT* It is an odence againil; 5 Eliz, c< 4. 

i f 31. to employ an unqualitied per- 
bn in any fubjlantive part of a trade 
within the ftatute, although he is in* 
capable of doing the more difficuk 
parts of the bulinefti and never fi- 
niihes any orte article. Pratt q. t. v. 
Frafer, 14 

C. If a particular trade was carried on 
in 5 Eliz.^ it is within the provifions 
of the above ftatute, although the 
mode of carrying it on has been ma- 
terially altered. Pratt q. /. V, Fra/er, • 

^4 

7* A perfon merely employed as out 
door man to nail on horfes-flioes made 
by others, is not fet on work in the 
trade of a farrtef within the mean« 
ing of 5 £liz. c. 4. Hudfon v. Fields 

i$n» 

S. A trade is not within 3 £liz. c. 4. 
although feveral of its intermediate 
operations were known and pradlifed 
in England when the pafled, if 
its ultimate obje^ be a machine or 
manufacture fiibfcquently introduced 
Or invented. Martinss. Galloway 
9. In an aCtion on 5 Eliz. c. 4. for fet- 
ting to work in trade a perfon who 
had not ferved an apprenticelhip, if 
the trade is not enumerated m the 
ftatute, fome evidence mud be given 
that it was known and pr^ifra in 
England when the ad paued. '‘Mar-- 
das q* t* V, Galloway^ t2 1 

to. Q. as to proper title ^f ftat. j Eliz. 
c. 4. which^ is dated differently in 
di^ent editions of the ftatutes i 
Where it was fet out in an indid- 
iMOt as given by Ruffhead, the judge 
mimed to dired an acquittal for a 
• vatil|mce» on produdion of a copy of 
the ad^rint^ by the Kiug^s pnnter, 
in which it is given differently. Rea 
r.Ramettt < 344 

VoL. Ill; 


AREA. 

SetAfsrv^t 


ARREST, MAL|<^OUS 

jf, by midake Aies out* a ^ihblp 
againd and gives it t<» G, 
deer, to be executedi-»*C. fays JS. 
he has a agaiiid him, but B* 
denying that he owed the moneT* 
C. does not take him into adnal ouT- 
tody. On induiry> the miftakq is 
difeoveredf ana B* is told he mid 
give himfelf no farther trouble in th^ 
matter. Howmrer^ he afterwards 
putf ia bail above, and incurs an ex- 
pence of 141.— that, he could 
not maintain an adion again 4 for ' 

a malicious arred. Bieten r. Burrldgt% 

m 

ART^ICLES. 

See fin^AMBN’s Wages, z* 

ASSIGNEE OF BANKRUPT* , 

See Assignee or LbaSb, 2. Auc<« 

TIONEER, 2. BaNKUVFT. 

ASSIGNEE exP LEASfi. 

It A* being afdgnee of a leafe, puts it 
up to audion : B* becomes the pun- 
chafer, pays a depofit, and orders an 
ailignment to him to be prepared br 
A^% folioitor $-*which is accordingly 
prepared Executed by 
indead of Mnig delivered to B, itre^ 
mains in the polTcffmn of the 
tor, W'ho claims a lien for the expenoe 
of preparing it* Jfeidf that to an ac- 
tion againd A, as aSignee of the |enit 
for rent accrui^ due he h^lGd 

cuted the ad^praientj^ thefe fiAg i 
were fuffideht to fupg^ a 
before the rent becamt due» hs. 
afligned to V. 

2« Theaffignilsof a bankrupt 
allowed Qs effects to rcttiaih 

O o prentiii^ ^ 




prem^ ecenfM bT Km nearly ^ , 
^ ifter tne bankruptcy* 

lblf’n;he ]^mfe of preventing a dif- 
Cre&t paidlbe arrears of rent due* at 
Kke £ima«]^ime intimating to the land- 
that they did not mean to take 
'mithe leafe* unlefs it could be advan- 
tssouffy dt^fed of : the effects 
fbon uter foM «and removed 
the ^remifes : the leafe was at 
& fame time put up to fale by order 
& the affignees i but there were no 
Rddera for it t they omitted to re- 
ram the key to the landlord for near 
TOi^r months afterwards: however* 

^ Jjjiey Vrerfc not aflced for it**'aqd they 
^*ipi otherwife made ufe of the pre-* 
.'jgjtes.— that they were not, 
liqmrthere cfrcumftances* liable to 
,ilie^ndlord asaflignees of the leafe, 
WbtiUr V. Bramah f 340 

ASSUMPSIT INl 5 iBlTATUS. 


it at an ktteSing tritheft* i^Cmw 

V. Gentry^ ^ *3^ 

2» Where an attefting witnefs bembes 
infane, the inllrument may be proved 
by evidence of his hand-wiidng^^ 
Cuhk T. Childf 

^^TTORNEY. 

Action, 4. Bankrui»t, 1. Evi- 
OB^cn, 9. 

An attorney employed to purchafe and 
prepare the aflignment of an annuity 
before the deciiions holding that the 
trufts in the annuity deeds muft be 
particularly fet forth in the memorial* 
1 Vint liable for negligence in not Imr* 
ing^ pointed out to his employer that 
the annuity purchafed was void* be- 
caufe the memorial omitted particu- 
larly to fpedfy the truiis of the an- 
nuity deeds. Baiiie v. Cbandhfi, 

V *7 


Sn Monet kad and rsccived. 
t/^^Undera general epunt in indebitatus 
^ ifftpnpfit for writ iahouTf and mate- 
teHahf the plrintiff may recover for 
attendances as* a farrier and for me- 
dicines adminiftered in the cure of the 
defendant's hories* Clarht.Mutrfordf 

37 

h Whete goods were fold ** to be pid 
Ibr by £/s b^ on P, without re- 
courfe on •the buyer in cafeAof its 
not being paid*’* although the buyer 
then knew the b 3 l tts be worth no* 
idling* he is not liab^^ an a£lion of 
Indmtattis adumpfit for the value of 
tile goodN BM V. HuUhinfin^ 

35 * 

AtrPBtfrmo.wiTNEss. 

^ Sh Wtnnms^ 6 . 

f, A pcefon wlio fees ah inilnrment ex- 
eeuted, but is not deiired by the 
pHrtses to atteft it, 4llmoti bj after- 
wds hji hrihe to it| prove 


AVERAGE GENERAL. 

1* An action at law may be maintained 
to recover a contribution in the nature 
of general average by one (hipper of 
goods againil another. JDo/fon v. 
JPil/oh, 480 

2. Where the mailer of a ihip in a fo- 
reign port was aitefted by proceft 
out of a court of juftice, at the fuit 
of the agent of the ihip, for films of 
money the latter had dilburfed on her 
account* and the mailer not being 
able to raife money by any other 
means, that he might procure his H- 
beratioif, and purfue the vpyage* 
ibid a partiof the,cargo.-«-*/Ar/i/* that 
the owner of the goods fo fold had 
no right to a contribution in the na- 
ture of gehexal average hm the 
ihinples of the other goods 
which arrived fafely at the^jflM 01 
deftMon, J)oh/9t$ t. 48b 


AUCv 



tntbzxL 



U AUCnoMEER. 

S/iLBt 7 . 

t. If im Mkcthmeer employed to fell 
fto eftate h of negligence^ 

tidHBreby the fwe becomes nit|^ory» 
he is not entitled to recover any com- 
penfation for his fervices from the 
vendor. Denew v DavifeU% ,45* 
a. A trader fends goods to an* auc- 
tioneer to be fold, and then goes to 
pnfon, where he lies above two 
months Within this time the auc- 
tioneer* not knowing of the trader 
being in prifon, fells the goods^ and 
accounts with him fjr the proceeds. 
At the end of two months a commif- 
fion of bankrupt is fued out againlt* 
the trader --Held that his aihgnees 
could not maintain tro\er for the 
goods againil the auctioneer, and 
that the payment of the money to the 
trader Under thefe circumftances was 
protected by i Jac, i. c. 15. Colet 
V* Rokns , ^ 183 

AWARD. 

See Highway, 1. Interest, 1. 

BAIL BOND. 

See Bom>, a. Witness, 6. 


BANKERS. ' 

Set Bills of Exchange. Cheque. 
Usury, a. 


1. A change of partners in a banking* 
boufe is fufEciently notified to the 
cuftomers of the houfe, by a change 
in the printed cheques. Barfooi v, 
GnodaU^ 147 

d. Where bankers difcoiAt a bill of ex- 
change for a cuftomer, giving him 
credit for ^ amount of the bw, and 

« itiog him with the difcount, the 
becomes tbe'pvoperty of the bank* 
. em| mid iifmihar bankruptcy^ their 
ail^ees may Uiaintain an anion upon 
it, idthough thece be na balance due 
to them mm the cuftomer. Corfiides 


See 


BAKKRDPT. 
Assignee or l4ibi>a« e« 


AbcM 



tioneer, z. 

X. attorney *nade % 

bankrupt j 
he has 
money 

purpofe ot laying it out Oh f^cutlties. 
Adam^ v. Malhn% $54 

a. If a GiKertnan buys at Tea from 
other boats for the purpofe of makmg 
up hts cargOj which he carrier aihore 
and fells, he is a trader within the 
meaning of the bankrimt laws ; an^ 
fuch he the ufual praaice of fi pmaii* 
culdr clafs of fifhermen, one of tWa 
%\ho 18 proved lo have once dpuC fo, 
will be prefumed to ha^e cootiutMf^ 
to carry on his buliinfs m the fame 
mannci. Hearings Birch% ZS$ 

3. Whcie a tradci departs from M 
dwcHmg'houfr Sn account of dcm^ftic 
difientions, if Hs makes no amui|;e- 
mmts for carrying On his bufimefil in 
hiB abfence, and he forefeet that as a 
neceilary confeqience, his efiabUfil* 
ment muft be broken up, and hiasN'e- 
ditors muft be delayed, which es^ts 
accordingly happen ; he thereby EftOp 
mits an ^ of bankruptcy, 

V. Wbitehead% 53# 

4. A trader who is denie^ by 

orders to a creditor in the baj^ ^ 
caUmg upon him to demand debt 
when he is at diontar, does not 
mit an aft d^ankniptcy , if his ifpeiit 
be to avoidViterruption at that bous^ 
and not to delay the editor, aUhou A 
. the creditor be tbereby deh^w 

SmA V. Cfimr, 

5. Where there were two partners, nn# 
of whom refidffd in Itfanohefter jcnd 
the other in lAodoe^ and the f 
partner having left Ids #wa 1 
out intent to delay b|0 cswi 
having been a few days 01s a 
Mancwifter, both of xteft 
jKNife of btdbefs tbmdlfmi 
arreft, at the fame time < 

Oaa 




i0 RNDr^EflL 

l^lb ct Hc&QiM^ong '^ith them. — 

* $i diey bpth thereby com* 
k ^aa of bankruptcy. Spencer 

I - 3 ** 

MotwiAfttoding the order of « the 
gLord CfihiceUor that commiffions of 
, ||Hpnkrupt^allbefuedoutagaio{l]^^ 
v^es by theis teal ustmes^ if a commif- 
iion ifllies agaiuft a man by a virrong 
name^ under which he obtains his cer 
tsficate while the commiflion re* 
naitis unfuperiededt a plea of bank- 
Tuptcy to an ad^ion brought agamft 
hhn by his ri^ nam^, will be fup* 
poitea by produdion of the ceitifi* 
aatei^ and proof that he is really the 
^pi^nfon aminft whom the comhiiilion 
_ tfiued. V. Either. 256 

If ft commiffion of bankrupt has 
pafied the great leak although it never 
W opened or aded upon, it has ijfued 
witinn the meaning of 49 Geo. 5. 

C* C 2. fo as' to be notice of a 
prior adfc ofbankhiptcy, and to 4 e« 
|^Bhft*any party who has received pay- 
aidlts from the bankrupt after an a6i 
« bankruptcyi and more tiuui two 
aaonthft bemre the fuiim forth of the 
uAdHve cominfi]ioii> of the benefit of 
^ Geo.. 3. c. 135» f. 2. Waikm v. 

^ Mmmd% 308 

i» Theaflignees under a joint conunif. 

•>» . JoD afprim Ai and B. nr fuing on a 
< Jbpftvateconaraftenteved into with A. 

may defcribe tbemfelves generally as 
^ the affigam of A^ without noticing 
.1 timiuttaeof SienAmA r*. De «Sf A 




399 


p. To render the procceduijgs under a 
oommiffiofi of bankrujpt evidence puiv 
fuant to Sir Sannud RonliUy''s a6fc, it 
^ isenoiM^to Aew that they aiopro- 
dueediraiGbe ooftody of the folidtor 
to the comiiulfioiH''or to prove the 
imild-writkig tif one of the commif- 
Amm befiM^^m thay were taken. 

' ' to 

^ In an a^n of tiftfpaft l»oi]|[ht by 
nlbaokivglagritift ^ affignma to try 


the^ validity of the 
^ough they are notnainedasawgiim 
on the record, if he does oot give- aiw 
notice under Sir S* Romilly’a 
49 G/ 3 .^ c. 1 3 1. f. 10 . the GommifiioB 
and the proceedings under it m fuf« 
ficient evidence to prove the trading, 
a61 of bankruptcy, and petitioning 

t creditor^i debt. Simmonde v. Kmg&if 

25^ 

xj. In aiva£kioQ by a bankrupt againft 
his afiTgnee to try the validity of the 
commimen, if there be no notice under 
Sir S. RomiUy's ad« the proceedings 
are only primfi facie evidence for the 
defendant, and the plaintiff may call 
witneffes to conUadid the depoutions 
xeipedUng the trading, petitioning 
creditor’s debt, or a£t of bankruptcy. 
Bllu V. Shirley^ 424 

13. To prove the allowance of arbank* 
rupt’s certificate by the Lord Chan- 
cellor, the book, kept in the office of 
the feeretary4)f bankrupts, in which 
entries are made of the allowance of 
certificates, is not fecondary evidence 
Henry v, Leigh ^ 409 

13. To prove that the defendant who 

pleads Ills bankruptcy had been be- 
fore difchatged as a bankrupt, — after 
notice to produce the former eertifi-< 
,catei[ it is enough if witneffes «ftate 
they were employed by him to fohcit 
that certificate, and tlat looking at 
the entries in their books they rave 
no doubt it was fdlowed by the Lord 
Chant^allor., Henryk* 499 

14. yrhere two partners have ftop^d 

payment, and a commiffion of bank- 
rupt is taken out againff one of them, 
a debtor tfi the firm who knows of 
the ftoppage cannot aefufie to pay 
money due to them, on the ground 
titfttiy other Biay have commit ^ an 
4ft of^nkmptcy, in which emPbis 
affigaees might cw upon ijM^tor 
to ^ a moiety ofidm moAiy ft 
time,' 131 

15. la 
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fS. In an Mon for fmiig 

oilt a eomniSISoft'bf bankrupt to fui^ 
taili an attegatlo)l; that the commi^n 
was duly fuperfeded^ it is not enough 
td prove an order by the Lord Chan- 
celfot direding it to be ruperte^. 

^ Pinion V. Po^fr, 

i< 5 . otaC« 19 Geo. 2. c. 3a? only pro» 
teAs payments in refpedl of bills olf 
exchange after a fecret aA of bank- 
ruptcy, where the bankrupt was lia- 
ble on the bills to the party receiving 
the money. Holroyd v, Wlntehad^ 

530 

BARON AND FEME. 

See Coverture. • 

1. If wearing-apparel is fiipplied to a 
married woman in quantities unfuit- 
able to her hu(band*s degree, and 
without his ||:nowledge, for which the 
credit is given to her^ and her promif- 
fory note is taken in payment, the 
hulband is not liable for any part of 
the goods, and in an aftion again (I 
him for their value, is not bound to 
prove that his wife was fupplkd with 
fuitable wearing apparel from any 
other quarter. Metcalfe v. Skaw^ 22. 
a. Under a plea of the gener 4 iflue to 
an adion of alfumpfit againft huiband 
and wife for goods fold to the wife 
before the marriage, it is competent 
to'prove that ihe was then married 
to another huiband who is (till alive. 
Cowin V. Rohrtfon^ 438 

j. If a hufband turns Ids wife out of 
doors, and it is neceifary for her fafety 
to exbbit articles of the peace againlt 
him, he is liable to an^attorney em. 
ployed by her for that purpofe. Shep* 
ierdy. maekwh 326 

4. Where a was indifted for 
k|epiiig a diforderly houfe, which 
Mflmd dbUe with her hu(band*s con- 
• edrelbae that he was liable to 

ap Etfwm (he Employed to 

drffod hesiwd by whom he knew that 
Aie was defended. Sb^erd^, MacbwU 

326 


■M 



1. Awomaiftried on i^j 

S " for the murdeb 
map' be 

43 G. 3. c. 5^ £^4. ^ 
to conceal the mim 
Cole% 1 

BILE OF LAtoING. 

I • By a bill of lading, goods are deihaiv 
able to J. S, if he ihould accept andi 
pay a bill of exchange 1 -—if not, to 
the holder of the faid bill of ekebange. 
— J, accepts the bill of exchange^ 

and^indorfes tlie bill of lading for a 
valuable confideration ; bilt ms VOO 
pay the bdl of exchange When , 

Jfeldf that upon its difltonoQr, Asf 
property Of the goods velbed in 
holder of it, and that he niigbt imdn«» 
tain trover for |he goods againft thm 
indorfee of the bill of lading. Bamtw 

ColeSf 

2.^ Merchants in London rscrive finom a 
mere Granger reliding abremd a bdl of 
lading of ceitam goods in a letter An 
queftxng them to effe^ infuraaoe. 
They declining to do bufinefs for Ihe 
confignor, but ading bond fide wilk 
a view to his int^refi, indorfe tfabftjpi 
of lading to a friend of lit8,L who 
ceives the goods, and afecnswle ftlili 
with the proceeds in his handi««^ 
Held, thkt the merchioti by indoifiAg 
the bill of lading «m*lnlde tothe 
confignor Stft the amount. Ca/rimjt, 
Gordon, * 47a 

■"V 

BILLS OF EXCHANGE ANO . 

PROMISSORY NOTES. ^ 

See Bankers, a« tinrsAKst, 4,' 
Usury, K v 

t. Where the drawer of a bill 1 
"change makes it paynble at a ] 
place, this is pak of tber^^ 

Biuft be mentibiied in 
bOl m the decigsaikm. . 

O03 
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s. Wh«r^ t of excliaTige is drawn 
^ l^ajabje accepted 

London banker's, *in an 
^ OdPoO tbe accep^r, a prefent- 

n (bf^yment tb^re is a matf nal 
■^atermeat, and muft be proved at the 
jHid. filiis, 463 

jHff a protntSpry note is made payable 
at a particular place, it ^s a fatal vari- 
ance to omit to Hate this in declaring 
on the note. Moche v. CamphelU ^47 
^ An a£lion may be maintained here by 
0 neutral on promilTory notes given to 
him by a Bntilh in an enemy’s 

country for goods fold there. Hour^et 

^ 303 

^^llere the drawee of a billof ex- 
cban^who had once refufed to accept 
'li hi iaul to the holder, ** if you will 
» it to the countiiig-houfe again, I 
aiiU give dtredkions for its beins ac- 
/ that he was not liable 

M acceptor, without evidence that the . 
bill was again fent back to his couol*^ 
^ ingdioufe for acceptance. Anderfon^. 

, 3 79 

dM Although a bill of exchange cannot 
jm re-iflued after it has arrived at ma- 
' Wity aiid been^once paid, yet if it is 

r id Sind afterwards indorl^ before 
becomes due, it is a valid fecurity 
«.»thf hands of a bonil fide indorfee. 

, « ^ Smrbridg^n* MannerSi 194 

Notice of the dilhonour of a bill of 
fdatcbaDge or promiflbry note, may be 
given t£e fame day it becomes due, 

- fta loon a« the acG^t<^ or maker has 
. fefufed payment. Butbrtdge v. Mm* 
'•rrr, 193 

r Ilk Wbere a ia drawn upon funds 
•rhich there h reafonable ground to 
^ tfpedi^win reach the hands of the 
drawee be&pe it becomes due; al- 
h though they do 9ot, the drawer ip 
entitkd to notice of ks difiionour. 

* XaSuu e. COfiih 354 

drawer of a bifll of taehange 

' #11 


of a eon^ment, be it eotkled to 
' notice of its difiionouf^ althougli no 
cifeda ever get into the hand# ’'of* the 
drawee to pay it. Rucker v. HUltTi 

ai7 

10. Tlte drawer of a bill of exchange is 
^titled to due notice of its dilhonour 
if he had any ^e&s in the hands of 

• the drawee at any time between the 
drawing of the bill and its becoming 
due. Jiammond DufriMi 145 

11. The drawer of two bills of ex- 
change, before they became due re« 
ceived notice that they were acci- 
dentally deftroyed, and was called 
upon to give otners in their liead, ac- 

• cording to the ftatute 9 & 10 W. 3. 
c. 17.— When the bills were drawn, 
he had no effei^s in the hands of the 
acceptors ; but before either was 
due, the acceptors were indebted to 
him to an amount lefa than one of the 
bills, and became bankrupt. Held^ 
that he was neverthelefs entitled to 
notice of the difhonour of both bills. 
Thachray v. B!aekettt 164 

12. A few days before a bill of ex- 

change becomes due, the acceptor 
informs the drawer, he will be un- 
able to pay it, fays the drawer mull 
take it up, and gives him part of the 
amount to afliit him in doing fo: 
The drawer receives the money, and 
promifes to take up the bill accord- 
ingly^^« 4 f, tliat in an action by the 
indorf^ againk the drawer, the lat- 
ter might neverthelefs fet up as a 
deleace, that the htU was not duly 
prefent^ for payment, and that he 
had not rag^r notice of « ks di{ho- 
nour ; but that the fum paid him by 
the acceptor, was money had and re« 
ceived to the, phdUttlF’a ufo. Bak^ 
n Birdf Jt07 

I3« Whamtthc drawee of a fdiakffk bill 
of ciicliaaige happanc to br kt Eng* 
bald wliKi it beeoMii dbo'uridfs du« 
konouMd, k ioenoii|;ii for tht pnr- 
pofii of obtfgtttg him, to havt the 

bd 
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WB prot«ftedr and to Kim notice 

of the of its diflionpur, isrithout 
cemmemcatifig the jproteft to Kbn, 
or fending a copy of it to the pkce 
where the bill was drawn. Rolins v. 
G ^ oh , « 334. 

14. To excufe the not giving of regular 

notice of the dilhonour^ of a bill of 
e^chatigt to the indorfer, it is i^ot 
enough to ihew that the holder^ be- 
mg Ignorant of his refidence, made 
inquiries upon the rubje6t at the place 
where the bill is payable. BeveriJge 
V. BurgUt 262 

15. In an R 61 ion againil the maker of 

a promiiTory mote payable at a bank- 
iiig*houfe, It is not necefiary to prove 
that he had notice of its dilbonour. 
Pearfi v. Pemberthy^ 261 

16. The drawer of an accommodation 
bill is not difeharged by time being 
given to the acceptor. ColIoU v. 

281 

17* ^i^ere^ upon an accommodation 
bill becoming due, it was prefented 
for payment to the acceptor, and he 
promifcd to pay it; — that he 
was not difeharged by time being 
afterwards given, without his con- 
fent, to the drawer by the indorfeei 
who knew that it had been accepted 
for the drawer's accommodation. 
Ktrvifoti V. Cooke^ 362 

18. Wliere fcveral plaintiffs fue as in- 
doefees of a bill of exchange if the 
bill^appeara indorfed in blank there 
is no neceffity for tjheir proving that 
they were in partnerfhip together, or 
that the bill was indorfed and de- 
iiver|d to them joint^. Ord v. Portai, 

19. In an a^ion on a promiffory note 
or bill of exchange, the defendant' 
cannot give in evidence a parol agree- 
ment entered into when it was drawn, 
iKnt it Aiould be renewed, and pay- 
mtOt not be demded when 
k became due. lieau v. Graham^ 

57 


20. The nud^er of a' promiffory 
pays money into the han^ of att 
agent to retire it f 

the money tb the wBStm tbaj^ile# 
on condition of dt^emd 

dp; the note beK^"|l 3 dBl|m 
' dition is not com] ^ei witfif 
agent afterwards biecotdel KeMpikt 
mth the money in bk 
that the maker was ftiU^relpMIble 
on the note; but that iiitetm 
not recoverable after the time ofUm 
tender. D^nt v. Dunn, Vjj/f 

21. A traveller received a bank aot^iH 
a provincial town, which he eul^ 
two, ^ and fent the halves on ditbrent 
days'by the poll, addrefied tw Ida 
employers in London ; one of Huff 
was Itolen from the malt eooehs fNd 
they received the other^jSkAd 
umler thefe circumftances, Hiey eotdd 
not maintain an a£tion againft the 
makeis of the note on produdfg 

^ th^t half wnich reaidied them 

^ Mayor v. JohnfoHp 324 

22. A bill of exchange payableito the 
order of the drawer, in an adiou by 
him again (t the acceptor, Is ipA 
evidence under .the money eOffiits* 

Thomson V. Morgan^ * 

a 3 . Wliere under an sigreement IkMtNeU 
^ and B* for the (ale of a IcnAt'^fi* 
accepts a bill for the purchffe ii iwh qv 
and is let into pofTe^otr of 
mifes, it is no defence tt> ail adHoffty 
4. againil B. upon the bBK 
refufed to execute an affignmdst'^ 
the leafe according to the agnmen& 
Mogtrkfg* V. •/aaor, ^ ^ 

24. Although a promiffory nota . 
out a ftamp c^mioi be reoeifadp^k 
evidence'^asuie^uHty, or ixmiovallif « 
loan of money, k 'may be 
by the jurw with a wipw to 
a collateral fo£h . 

ac. A bill of exc^gp 
officer in the f SU& w 
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^ tlje zq%. fiiMlied by a 

publicaft ^t y uled out of his houfe 
OT others under the 

' ^ 00 Sx^mrW t ne acceptor^ is ralidt 
c.4p. f.^i2. 

JSfi&Ar 9 

fee Sfoi v« CilmtiM 3 Taunt. z %6 

’’ , $ feOND. 

I, Where to debt, on bond, conditioned 
for the payment of a fiim of money on 
demand, the defendant pleads that no 
demand was made, tipon which iflue 
> is joined, the plaintiff mud prove an 
^xprefs demand before a^on brought. 
^Carter w. Ring, ' ,459 

vp«JC apartp executes a bail bond before 
the condition is filled upi it is void, 
fiutueUy. 181 

BOOKS OF ACCOUNT, 

' ‘ £videncc,^I3. 

BROKER. 

y * 

See Iksuhance Brokea'. 

I^ere colonial produce is fold, through 
the intervention of a broker t by the 
pfage of trade in London^ (which 
was held to be valid,) he is entitled 
^in all injUafices (if there be no exprefs 
4iijmla|^ to the contrary) to •} per 
, 4^. jeonuDiflion from the purchafer, 
iw well' as from the fcjler, £ieie v. 

, .iK^. ' ♦« 


0» well a, firena tb» Miele v. 

, .iK^. ' . 41* 

)\ , BUST. 

iV It Is no offence under 58 0e3,c. 71. 
* tefled fof preyentinjr the pkating of 


* iMfled fof preventing the pkating of 
Mbiifts anddiiqr Bgnres maile and pub* 
^^^Ijdlved by ftatiiarieej to^ a pirated 
H of a boftt if the p&acy baa any 
ta dindiiti^on from the 
} and k zffwn to be J»o of* 
toemitf ja mrat^ cak» if it is 
' iac 4 ixmle of the ^ginal. 

jju^apfttfeii’teho k oat A fipidclkr 


or ftataiirr fupo/ee re Jkh ik 
bufti'^s IS not prefumptiee evidence 
of ra having made it, Gahagm v, 

115 

• ^ CARRIER. 

[, A notice by carriers that they will 
not be dhiwerable for any goods 
'aboW the value of 5I. unlefs the value 
be declared, and a premium paid 
above the common carriage, does not 
apply to goods which, f^m their 
bulk and appearance, muft be known 
to exceed the fpecihed value. Beck 
V, Evans, 267 

. If a carrier receives goods at a dif* 
tance from his office, — to be dif- 
charged from his common law liabi- 
lity, he muff prove that the fpecial 
terms on which he deals were commu- 
nicated to the owner of the goods 
through fome other medium than a 
notice ftuck up in the office f and t^ai 
to be of any avail muff be in fuch 
large cbaradlers that a perfon de- 
livering goods at thh office cannot faik 
to read it without grofs negligence. 


Clayton v. Hunt, 

, Nothwithftandin 
riers that they wil 


a notice by car- 
not be accountable 


for goods of a particular defeription, 
above the value of 5!. unlefs ipeci- 
fied and paid for as fqch when de- 
livered f'^held that they were liable 
for damage done* to an article of this 
defeription, much sdmve the value of 
5I. although not faidfor as fuch v/hen 
delivered, their Dook^keeper having 
been then informed of its value, aim 
defired to clviirge for Jt what hn 
pleafed, which fhould be paid, pro* 
vided it was taken care of. Wilfoh ▼. 
Freeman, ^ gzj ' 

CASE. 

tm Acnox. P&lMHailr 


CERTI* 



INDEX. 


CiaTCFlCjfLTE or BANKRUPT. 

* St* BANKROM't 6 , 1 », i|. 

CERTIFICATE for COSTS. 

St * Faub Imfribonimmt, 3. *Pbac« 

TICE, 4. , 

CHARTER-PAiTY. . . 

See SuiPt 5» 6| 109 14. 

CHEQUE, 

See Indictment, i. 

If a cheque i$ given on a verbal condi- 
^ tioD, which the drawer finds is to be 
broken or eluded, he has a right to 
ftop the payment of the ^eque. 
WienhoU r* Sfitta^ " 376 

COMPOSITION. 

See Agreement. 

CONSTABLE. 

A member of the Barbers Company in 
the City of London, is not exempted 
from ferving the office of conftable* 
Rex y* jSbappkt 91 

CONVEYANCE. 

Where a ftatute points out the parti- 
cular manner in wlpch a canal com- 
pany (hall fell and convey lands, and 
enaas that every fuch fme *and con- 
veyance fhall be valid and effedtual to 
all intents and purpofes, this does not 
cure any defe^l in the tkle to lands 
fo fold and conveygi by the com- 
pany. Ward V. Sevtt^ 284 

CONVOY ACT. 

Insurance, iS, 29. 

* *CbRp6RATrON. 

SwAcTxoir, s. 



COVENANT. . ■ t 

See Ship, 
s. A covenant hi 

to infure and kpofMmiu ghiM . 
fum of money u{m 
ing the term in finite lUB 
furance Office, is fiot 
uncertain^ ; but^ means, ^ 
premifes mall be infuied ag 
infome office where mfurances a|jfll|dhft 
fire are ufually effeAed* 2>ar £ 
v. Shewing I jS|r 

2. Where there was fuch covenant in R 
leafe on the part of the tenant^ he 
effeded an annual policy on the pie* 
with an Infuranee Compaaif ill 
the ufual printed form, fay qdnoo 
is deebred that the poU^ maU 
fuch longer period as the tenant Al||l. 
regularly pay, and the Company 
ceive the premium, and a ^aee ^ 

1 j days beyoqd the quartey d^I 

f iven for pdVment of the piemtiti% 
uring whicu time the Company It 
* liable : The year expired on tpe ijftil 
of March 1811 ; but the tenant m 
not pay the premium fOrarenewritV 
the 25th of Ap|il following I 
Company then gave a receipt finMte 
prenuum, ftating the infuranee tfa 
from Lady^day z8ii to La ^ < i i ty » 
1812.— /Tr/i/, that the eovenantMto 
broken by reafon of the non-pay|pia 
of the premium on or before the oA 
of Apnl, and that the^kafe fieir 

feited upon a claufe of rq-tntiy, JL 

CQVE&TURE. 

See Baron amo Femb. ^ 

1. Totbppmadefieilciitaaniftiobe 4 ^ 
affiimpfit, that the plaintiff waaundigr 
coverture when the caufe of 
accrued, although fhF lived at a t 
womanr^ is not enough to^ 
bare declaration l^faar tlnkl 
been married to /, ff. whp ^ 
alive^ without adual prcOT 
inat!i^{e|«qrof cobaUlitkAtii 
fdn 




1 N 1 >E 


} pafticularly if 
ty mfen to doubt that 
- «did. WUftm V, 
393 

by birth an and the 
.J|^a of cannot be fued aa a 

(ple> if b^ huibaod has lived 
" wifittterio tUl country, although he • 
Jmmk her bcre and entered into the 
fervice of a foreign ftate* Aay v. 
DusheJ^ de Pwme, 

CROSS ACTION. 

Sat Mom HAD AND RECEJVEDi I. 

DISTRESS. • r 
|f Ibe occupier of a houfe fubmits to a 
^ dhftrefs for rent ftatcd in the notice of 
to be due from him as tenant 
fo the diftrainer, this is an acknow- 
ledgment of the tenancy. Panton ▼. 
Jtner^ . * t 

X DOUBLE VALUE. 

^ Sh Notice to qdit» a. 

V 4 

ecclesiasTjcal court. 

SnAcTiostp I. Evidence^ 15. 

EJECTMENT. 
S^WlT!lnS 8 S» 3 . 
eje^ment, where the dcfetvJant 
.ootnee in as laacUord# it is nec^fTary 
ae Ihew that he is in the receipt of 
rents apd pvoSts of the premifes 
to which the leSbr of the plaintiff 
snaket or that the declaration in 
i^edment was fenred upon the tenant 
pofleffioil of thefie premifes. Fenn 
^ d. FhH!^ 

Ms In cfeftment, wnerC the defendant 
^MnWikiailmidlord, to conneAhim 
4sfdi the pSimifo 0^ whkh the le^r 
^ b# the pli^i smdMi tMe, k is 
ao flkew that Hke dedhiracion 
s^^ft^nent jipon the 


tenant in poSlStfion of theik prtmi&s. 
Doe A dle 9 A»Jp^% 

3* In ^edbnent on the feverAl demifes 
of three perfons, each demife being 
of the whole, the leffort of the plain-i 
Uff are epiitkd to a verdict upon 
evidence that they jointly granted a 
leafe to j;]le defendant wbid has ex< 
3>itWl; Dor d. Ltdham v. Penn» ipo 

4. In by sm eaecotpr, it ia 

fuffieient prima facie evidetice that 
the teltator had a chattel intereff in 
the pren|ifes> to put in the defendant's 
anfwer to a bill in equity ftating that 
** he lelievtd the tefioKr mast fo^ed oj 
the teitfd^oid premsfa in the isu men* 

• tioned.*' Doe d» Digiy v. Steel, 1 15 

5. Ill ejefUnent upon tiie alignment oi 

a term to fccure an annuity, a proper 
memorial of the annuity deeds will be 
prefumed till the contrary is Ihewii. 
Doe d. Gr^nn v. Msifon* 7 

ESCAPE. 

See Sheeiff, 5. 

EVIDENCE. 

Bankrupt, 9, 10, ix, 12, 13, 15* 
iNbOLVLvT DbDTORS AcT, I. 

I. Copy of fentenee of condemnation j 
not evidence, though handed over by 
affured to underwriters. Flindt v. 
Atkins, * 215, a. 

a. Where to au adkion againft executors 
on the bond, of their teftator, they 
plead nan 0 faSum, and fet up lunacy 
as a defence at the trial, an ihquilltion 
taken under a commii^n oc lunacy 
againft the teffator after the execu- 
tiod of the bond, finding that he 
had been a lunatic from a day ante, 
cedent to that, without any lucid 

interval, is adfBiifibk mMegpe* iW« 

der V. Silk, 

3. On a triilaala^ PDaawiamfifvoi^ 
of the plaintiff^s ipfwer to a bill jn 
equhy^nuiy be rradt in evidence againft 

hittij 
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without pro4iii 
v. fFiffht 
. In an adion for dift 


enjoyment of a pew claioM in right 
of a an old entrvin the 

book» fi^ed by the churchwurdenst 
flating that the pew had been repaired 
by the then owner of*tlie meuiiage 
. (under whom the plaintiiF blaiifts), 
in confidetauon of his uAng it» is ad- 
miflible evidence to prove plaintiffs 
right to the pew. Price v. 

•ufooJf 288. 

5* a^ion by the mailer of a Ihip 
foiv freight, the declarations of the 
owner for whofe benefit the aftlon is 
brought, are evidence for the defen- 
dant. Smiib V. Lyon^ 465 

6. Where the defendants had acknow- 
ledged they had r6:eived a letter of a 
particular date from the plaintiff, 
which upon notice fhey did pot pro- 
duce at the trial ; — held, that an en- 
try by a deceafed clerk of the plaintiff 
in a letter book^ profefling to be a 
letter of the fame date from the plain- 
tiff to the defendants, was admiillble 
evidence pf the contents of the letter, 
on proof that according to the plain- 
tiffs courfe of bufiimfs the letters 
which he wrote were copied by this 
clerk, and then fent off by the poll, 
and that in other inflances the copies 
fo made by the clerk had been com- 
pared with the originals, and always 
tbund corred:. Pritt v. Ftvrchugb^ 305 

7. Entry of the deceafed cler& of a 

merchant in the letter boolt, meiYed 
in evidence,' on proof that it was 
made in rim uW of bufinefs 
in the meivhdnt*# couunting-houfe, 
Hageefirtk r. 379 

0 » If there be «;nie invariable mode in 
wMeh bUfil of exchange are drawn 
paitfettbv parties, this may 

^ by parol evidmice, without 

bffls briiyp. prOduc^. 

310 

f, id mrariiott agamft att attoniey for 


s^gemM In te 

or«ti aimi^ jjiij 1; llHiftiilf 

and carried tn to viriBnwiI. an 

to. To(eiidwtltecatt{wdt|)^4nie 
affidavit ma^e bf tt» pfiilfiiMf '« . 
new fpa|)^ evidence uiidcr jaOiia 
«. 78 . It maft either appear upoiy|jbr 
jurai that the perfon oefeiU wholn^ 
was made, had authority to take ^ 
or this fa^ muff be proved ciSwiW 
Pex V. IVhite^ 99 

11. But It is fufficient evidence of pwt 

l||caiion at common law, topptjbilkp 
original affidavit of the pwipfklM 
ftating where the paper waC IMM 
publiined, and to prove tltabO |Mer 
with a correfpondinjr titie Cdotifimte 
the hbel was puccnai^ t)ief»« jhw 
V. White, , \ 14m 

12. In an aftion on 14 Geo, g, eMfik 
bv the treafurer of tho Cmkgn ef 
FhyAcians, to prove bis ri^ht to pe 
in that capacity, it is, enough W 
put in the annals of the ComMil 
Majora recording his appelnoMsasL 
and to (hew thst he afl(igtwm!| «9m 
as treafurer, without callu ^L 

one who was prafent at the 
Build V. 

13. If upon a doCke to pr<niuc4flH^ 
of account, they are not 

%hi8 circnmfbuK^ affeitfd 
ground for any inferetice renbMSgJ 
their contents, and mere^ eWQii 
the oppolhe party lo phwe^llslb 
contents by paiviloridenne* 

emoHso ^ ^ 

14. The dupliesate" nf a wriilSn 
froni the autojgftupb A 6 ttd* 
by means of a copying 
not be read in evidence 

t. 

tt The jMmdlce dtriu 
court !• Matter 

S revnience, aufi heft |u 

V. S00, * 
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EX^ctrroRs. 

Sa £ji 04 iMNt, 4. Ship, 13. 

If exeentors In^leA to give orders for 
the funeral ot the teilator^ and diave 
fufficient afl^s for purpofe, they 
saoa liable^ upon an implied promife» 
to the perfon Y^ho fumifhes the fune^ 
ral in a manner fuitable to the teila* 
tor’s degree and circumftatices. Tug^ 
wll V, Heyman, 298 


refpedh to a breach of the peace. 
Hohhs V. Branfcomby 4ZO 

3. In trefpafs and falfe imprifonment 
againft ieveraU where one acquitted, 
certificate granted under 8 & 9 W. 3. 
c.ii/to deprive him of his coils. 
Aaron v. Ahxander% 35 

"false return. 

SiiERiFr, 4, 6, 8. 


FACTOR. 

See Broker. 

Where a faaor upon felling gbods takes 
a fecurity payable to himielf from /he 
purchafer, and g^ves his own fecurity 
to the principal for the net proceeds, 
, without difcloiing the name of the 
purchafer ; if the latter becomes in« 
tblvent before paying his fecurity, 
the fa^or cannot compeHhe principal 
to refund the money received by him 
YS the price of the goods. Smpfon v. 
Stnan, 291 


FALSE IMPRISONMENT. 

See Trespass. 

!• Ttie keeper of a prifon who receives 
and detains one apprehended and 
l^^lged in his cuftody under a war* 
rant, runs the rifk of the warrant 
having been executed aranil the pro- 
per perfon ; and thou^ adling bond 
Jidef and without the means of afcer- 
tainhig the identity of the individual 
named in the warrant, he is liable to an 
action of trefpafs and falfe imprifon- 
^ meat, if by* the miitake of the officer 
to whom it was direded, it was ex* 
^ Ocuted againft another. Aarons. AUn* 

* * . .35 

a. A jpctce officer may juftify taking a 
^pertoa into lAftody charged with a 
jndony, although no felony was com* 
mhtcd. The lame rule ftated to have 
laid down by Bullsr# J* with 


FIRE INSURANCE AGAINST 
See Covenant, 1,2. lN^URANC^, 32. 

FRAUDS, STATUTE OF. 
goods are ordered verbally, the de* 
livery of them to a carrier is fufficient 
to bind the contradl according to the 
ftatute of frauds, where the purchafer 
has been in the habit of receiving 
goods from the vendor by the fame 
mode of conveyance. Ha^t v. Satt» 
Ay, 528 

FREIGHT. 

See Ship. 

^GAME. 

Although it may be a defence to an 
aflion for penalties on 5 Ann. c. 14. 
that the defendant joined in the fport 
ab fervant to another, he muft give 
ftrift evidence that the perfon by 
whofe orders he adled was himfelf 
qualified to kill game. Clarke v. 
Broughton^ 328 

GUARANTIE. 

I. If A. become bound to B. under 
condition that C. fhall truly account 
to B* for all fums of money received 
by C. for ufe, and C. afterwards, 
with B,^o knowledge, takes Z>. 
partner ; the guarantie does n6t 
tend to fums oT money received by C. 
for B\ ufe, aftet die formation of 

the 
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the partner (hip. BiUairs v. Ef^f worth, 

53 

2. An undertaking to be anfwerable to 

a. given amount for any goods fupplied 
by A, to after goods to that 
amount have been fuppbed gnd paid 
for, ftil] remains in force while An 
fupplies with gooc(^ on the fame 
footing, until revoked by the.furety. 
But as foon as A alters the credit on 
which he fupplied the goods to B, the 
furety is dilcharged. Bajlow v. Ben^ 
nett, 220 

3. In an a£fion on a giiarantie for the 
debt of a third perfon, (igned by one 
of two partners in the partnerfhip firm, 

^ it is neceffary to give fome evidence be 
yond the relationfhip of partners fub- 
^fling between them, that the one who 
figned had authority to bind the other 
by the guarantie. But for this pur- 
pofe it would be fuScient to prove a 
parol acknowledgement from the 
other partner fubfequently to the 
giving of the guarantie, or to (hew a 
previous courfe of dealing, in which 
iimilar guaranties had been given in 
the partnerfhip firm, with the privity 
of both partners. Duncan v. Lowndes, 

478 

HIGHWAY. 

See Pleading, 4. 

1. Upon the trial of an iiidi^ment for 
not repairing a highway, which it is 
alleged the defendant is bound to re* 
pair rations tenura, * an award made 
under a fubmiilion by a former tenant 
for years of the premifes can neither 
be received as an Adjudication, the 
tenant having no authority to bind the 
rights of his landlord^ nor as evidence 
of pieputation, being pq/l Rtem motam* 
jksK v. Cotton, 444 

2^ Although a flatute ena^s, that the 
jpmg of a particular ftreet (hall be 
under the care of commiffioners, and 
provides a fund to be applied to that 


purpofe, and another ftatute pafled 
for paving the ftreets pf the pasifflif 
contains a claufe it (haU not, 
extend to' a partioiSfr ftreet, the 
inhabitants of the pa^ are not ex* 
^empted from their cqnQfosoii law Uabi* 
lity to keep tfiat ftreet in xwir. 
Bex V. Inhabitants qf St^ Ggofgt Jffano^ 
ver Square, . * 122 

HORSE. 

1. In an a^ion for not taking propef 

care of a hired horfe, whereby hia 
knees were broken, the plaintiff muft 
give fome pofitive evidence of negli* 
genpe ; and it is not enough to prOvtt 
that the animal was returned by 
defendant with his knees broken, id* 
though he had often been let out to 
hire before without having faOeti 
down. Cooler v. Barton, j 

2. If upon a hired horfe being taken flC 
the hirer egUs in a farrier, he is not 
anfwerable for any miftakes wbicb^dm 
latter may commit in the treatment 
of the horfe : but if inftead of that 
he preferibes for the horfe himfelf, 
and from unikilfulnefs gives him a 
medicine which ^aufes his death, al* 
though a£ring bond Sde, he is ikble 
to the owner of the horfe as for gtofa 
negligence. Dean v. Keate, ^ 4 

INDEBITATUS ASSUM^llip.' 

• See Assumpsit iNoiiBiTATUii. ^ . 

INDIQTMENT. 

Apprentice, 4. v ^ 

1. It is aa\ididable offence, 
lently to obtain goods, by giving iR 
payment a clieque upon a baiuier 
whom the party keeps no caftu 1 
which he knows wiH not bepu^l 
v* Jack/on, ^ 

It is an indidaUe tfence for , 
coaches to ftand plyi^ forpi^‘ 
m the public ftreets. ^ 1 


2. 
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3^ It 10 an indifiable^ ntfenee for a tlm- 
belr merehttitto cut logi of timber in 
thn ftreel?^|Mfaing his timber yard | 
though he'^lmid not be able other- 
urtfb 16 get them into his ptemifesy ,or 
nu tarry ofa^his bufinefs there. Rex 
^ jMei 9 350 

4« It is not an offence within the claufe 
of Lord Ellenborough's a£^y 4 3 0 . 3. 
c. 58.9 againft nudmoufty huttmg, with 
intent to law/ui aftfrehei^on, if 
the cutting took place in an attempt 
to apprehend the prifoner previous to 
any notification being made to him of 
the purpofe for which he was laid 
- bcdd of. Rex v. Richetts^ < 68 

5. Ti) fupport an averment in an indi6k- 
ment for receiving ilolen goods, that 
die principal felon had been duly con- 
ln£ted> it is fuflicient to give in evi- 
dence the exammed copy of a record 
Slewing that he was round giuhy 
of the felony before ft oourt of com- 
petent jnrifdi^ion, however informal 
^»tbe proceedings may appear, and 
> bowever erroneous the judgment on 
the felon. Rex v. Baldwin^ 265 
tf. If during the trial of a pnfoner for a 
omital oSe nee, oife of the jurymen is 
taken ill, the jury may be difeharged 
«od the pnfoner tried by another 
jury. Rex V. Edwards, 207 

indi6tment againfi an acceflary 
felony. Hating that the felony 
was committed hy a perfin to the jumrs 
unknown, cUnnot be fupported if the 
principal felon was a witnefs before 
die gnmd juxy. Rex v. Walker, 264 
t* Upon ah indidment on 43 G.3. c.58. 
jf 2. charging the pnfoner with liaving 
odmlniftercd to a woman the decoBion 
'lOf lavfn, with intent to procure abor- 
' ’Mkidtl, it Is not a material variance that 
piep&ration of favih adminiftered, 
^^Jll properly called an infiifiont not a 
ilkoBkn. Mk V. Philips, 73 

£1rhe name of this cafe has been 
Omfttedinthe report bymiftake.] 
pVtoa an indidinent on 43 G.3 0.58. 


§ 2.» charging that the prilbner ad« 
miniftered to a woman with child but 
not quick iVith child, for the purpofh 
of procuring abortion, 4 large quan- 
tity of a certain ** mixture to the ju- 
rors Unknown, then and there being 
a noxious and deftrudtive thing,’* it is 
unneCelTar/to prove that the mixture 
was *noxious or deftru^live, or even 
that the woman w'as a6tu^y with 
child. Id. 7$ 

10. The words " quick with child,” in 
the firft feftion of 43 G.3. c. 58. are 
to be underftood in their popular 
fenfe, vix. when the woman has felt 
the child move within her. Id. 76 
i‘i . Q. Whether it be now neceffary in 
an indidment for felony, to hy a 
parifh within the county ? Id, 77 
1^. On indidment againd a bankrupt 
for perjury before the commiflioners, 
what evidence neceffary to fupport the 
commiflion. Rex v. PwiJlion% 

INFANCY. 

If goods are delivered to a carrier by 
the vendor, addreffed to the purchafer, 
while the latter is under the age of 2 1, 
but they do not reach him till he has 
attained that age, infancy is a good 
defence to an adion brought againff 
him for the price of the goods. 

Jin V LangJUld, 254 

INSOLVENT DEBTORS ACT. 

1. To prove that the plaintiff was dif- 
charged under* an infolvent ad after 
the caule of adion accrued and before 
adion brought, it is not enough to 
give in evidcujje a parol acknowledg- 
ment by him ; but the derk of the 
peace (hould be called, and ths order 
of feflions produced to (hew the rsigu- 
larity of the dlfcharge. Scott y/Cbre^ 

2 . In an adion by the ptjreeof 
exchange accepted by the defendant 
for a valuable confideration, evidence 
that the plaintiff had been ^feharged 
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as an ia£plvej[it debtor after tbe biU 
becaqie due, and had given in a blank 
fchedule, is not enough to ihcw that 
the bill had been latisfied. Hart v. 
Newman i 13 

INSURANCE. • 

See AhiEtt Enemy, i. Insurance 
Broker. • 

1. Expelled profits t^ay be infured by 
an open policy. Eyre v. Gltrver^ 276 

2. Infuring a fnip by an Engli/h name 
does not amount to a warranty, or a 
reprefcntation, that fhe is an Engl^ 

Jhsp. Clopbam v. Cologan, 382. 

3. A poLcy “ at and from A. and i?.’* 

is not vitiated by infeiting^ without 
the qonfent of the underwriters, th& 
words, both or either.’* Clapham 
V. Cologan^ ^ 382 

4. Where there is a warranty in a policy 
of infurance againft average, unlcis 

f cneral, or the (hip be ftranded,’* if 
uring the voyage the ftiip is forced 
a-fliore by the wind, or is driven on a 
bank, and remains fail for any time, 
this is a fufficient ilrandmg to do 
away the effeA of the warranty, al- 
though the ihip 18 not proved to have 
thereby received any material damage. 
Harman v. V aux» 429 

5. Theie is not an implied warranty on 
the part of the owner of goods in- 
fured, that the ihip (hall be in all le- 
fpe£ls properly documented. There- 
fore, where from an omiilion of the 
captain, the goods infured on a voy- 
age from this country to a foreign 
port are not mentioned in the fhip's 
manifeft as required by 1 3 &r i4Car. 2* 
c. XX. and other ftatotes, but the lofs 
is not occafioned by this defefl ; — the 
underwriters are liable. Carratbere v. 
Grqy, 142 

f • Where it is ftipulated by a charter 
ty, that in* cafe the ihip is loft 
g the voyage, the charterer ihall 
pay the owner a fum of money which 
IS eftimated as the value of the Ihip, 
the owner has ftill an infurable intereft 


sH 

ill the ihipi,doring the voyage* 

V. Hamamj ^ 

7. Wliere therq is ^ goods aa 

may be thereafter amSiA and vahied# 
thei^ficlaration of inter^ tp be avail- 
Able, muft be oommuni^ated to the 
underwriters, or fome oxie on 
behalf, before intelligjsnce is received 
of the lofs: But the* deelaratipn of 
intereft is mot a condition precedlieiit} 
and if none is made, the policy $$ 
then open inftead of being valued, and , 
upon proof of intereft at the trial, the 
ailured will be entitled to recover# 
Harman v« Kingston, fco 

8. Where there is a policy on goods by 
ihip or ihips to be thereafter dedafex^ 
if the broker by miftake makes s 
written declaration upon goods by a 
wrong ihip, to which the underwri* 
ters put their initials ; he may diter- 
wards in compliance with the eseders 
of the aifum^ declare upon goods 
by another Ihip, without the awntof 
the underwriters, and without a firelk 
ftamp. Robinfon v. Towray, 158 

9. If goods are fraudulently overvalued 
in a policy of infurance with intent to 
cheat the underwriters, the cofitni& 

IS entirely vitiated, and the aflWred 
cannot recover even for the value ac- 
tually on board. Heigh v. He la Geer% 

10. Where a licence is granted for 

age to a hoftile country, to conliuue 
in force till a given day, if the voy- 
age 18 bond fide begun before that 
it continues to be proteded by tm 
licence though ddSyed beyona the^ 
day by ftrefs of weather or other aod- 
dent over which the affured hove <no 
controul. Groninf v. Croeietit SS 

i^m So where there is a pohey '' 

Jhmi* if the ihip Iflis her caigo m 
board and is ready to fad bafoco^N^ 
day when the Ucenoesii|^,idtllo0W 
(he is detained in port till aftsr m 
day by contrary winds, the 
mains valid. Stbredtf v, 

XN. A 
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12. A licence to A. on hehalf of him^ 

fejf and otirr Briii/h or neutral mer* 
cnantt^ ilMtert a cargo in a vefTel 
bearing except the French, 

will legalize a policy of infurance on 
a (hop belcwiging to an alien enemy 
Employed for this pnrpofe, if the 
cargo is provjed to belong to Brittfh 
or neutral merehoats ; but not other- 
wife. Hagedom v. Reidf* 377 

13. In efFe6ting a policy of infurance 
from Ruilia to this country while the 
iliip was on the outward voyage, the 
broker reprefented to the underwriters 
that a cargo was ready for her^ andjhe 
was fare to he an early 

that this amounte'd only to a repre- 
fentation of what was enpeSed on the 
part of the aflured, and that the un- 
denvriters were liable, although from 
the delay in beginning to load the 
cargo, the voyage home was turned 
from a fummer to a \ripter riik. Huh^ 
hard s, Glover t 313 

14. If a chartered (hip be lod by means 
of the captain engaging in an illegal 
trade in obedience to the orders of 
the charterer, this is not a lofs by 
barratry for which the owner of the 
Chip can recover againfl the under- 
wnters. Holhs v. aannam, 94 

If goods infured arc warranted free 
jBp#m capture and feizure in the port 
of difcli^rge. and the goods being 
deftined to PHlau are feized while^fthe 
(hip is lying'at anchor in Pillau Roads^ 
this is a feizure in the port of dif- 
charge within the meaning of tlie war- 
ranty. Maydhew v« ScotU 205 

l6» Where goods in lured were war- 
ranted free from feizure in the port 
of difeharge, the capUin having ar- 
rived within about two miles and a 
brif from the Rarbour*of the place to 
which he was dfeftined, cad anchor 
and made a«£gnal for a pilot ; a pilot 
boat in confequence came out with 
dommiers on board, who carried him 
Itto rim harbour, where the cargo 
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was feised and condemned.— 
that this was a feizure in her port of 
difeharge within the meaning of the 
warranty. Oom^, Taylor^ 204 

17. Upon a common policy on goods, 

the underwriters are difeharged if the 
goods are landed at the port of defti* 
nation by riie officers ot government 
^here, and are lodged in the govern- 
ment warehoufes, if this be the ufual 
mode in which goods are landed at 
that port, although the goods infured 
are afterwards confifeated by tlie go- 
vernment, and are never in the poflef- 
lion of the confignecs. Brown v. 
Carftairs, l6f 

18. Where a Ihip was infured from Lon^ 

don toBerbieet with an ex ten five liberty 
of touching and trading at all places ; 
held that by putting into Madeira and 
(laying there after the convoy with 
which (he failed had proceeded on the 
voyage, Ihe was guilty of a deviation' 
which difeharged the underwriters.— 
Semhle, that as the captain did not 
know when the convoy failed away 
and expelled to overtake it, this was 
not a defetting of convoy within the 
meaning of the convoy aft. Wtlltams 
V. Bhee^ 469 

19. A policy of infurance at and frbm 

London to Bcrbice” was effefted 
upon the receipt of a letter from the 
captain, (which was {hewn to the 
underwriters,) Hating that he had 
palfed Barbadoes, and the words at 
it a'* were infeyted in the policy after 
the printed daufe deferibing the be<« 
ginning of the adventure on the goods. 
ffeldf notwith Handing, that the policy 
was vacated •by a deviation at Ma« 
dcira, in a former part of the voy< 
age. Redman v. London^ <03 

20. If a fire arifes on board a fhip from 
the oamaged quality of goodi on 
board which are infured, the 
writers are not liable ; but if thelofs 
is not occafioned by the damaged 
Hate o£ the goods on board, the po* 

ncy 
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licy is not vitiated by tbe hBt not 
having been difclofed to the under* 
writers that the Mods were damaged) 
though that might havea tendency to 
encreafe the rifle. Boydn* Duldif^ 133 

21. Whcreafliip infuredto Martinique 

and all or any of the wiq|iward and 
leeward iflands, landed the greetefl;, 
part of her cargo at Martinique, and 
failed with the refidue to Antigua^ 
where flie was wrecked while flopping 
partly to difpofe of the refidue 01 the 
outward cargo, and partly to obtain a 
homeward cargo that the un- 
derwriters were not liable. v. 

f^aux, 437 

22. Policy on goods ** at and from the 
fhip’s loading port or ports in Anulla 
JJhmd to JLfOnaon.'* The fhip never 
touched at Amelia IJlandf but took in 
her cargo at Tigre Ifland^ which lies 
a little farther up the river St. Marj\. 
Heldf that the policy neverthelcfs 
attached, this being tne ufual mode 
in which (hips in that trade take in 
their cargoes. Moxon v. Atkins t 200 

23. Where there is a valued policy on 
freight, and the (hip is loft while tak- 
ing in her cargo, the aftured can only 
recover for the freight of the goods 
a^lually on board, uiilefs a foil cargo 
be then provided for her, or there be 
a contraA either written or parol to 
fupply one. Patrick v. Barnes, 441 

24. To fupport an averment in a decla- 
ration on a policy of infurance on 
goods that the (hip with the goods 
on board when at A. was arrefted by 
the>.p«rfoos eaercifing the powers of 
government there, and tha goods were 
then and there by the fSd perfons 
(eiaed, detained, and confifeated,’’ it 
is enoui^ to fliew that the goods 
weta IbidUy tdsen from on board 
theMpby mofioersof goi^ermneat, 
and liw delivered totbeeonfignees ; 

putthitt in any fentenee of 
condeiMiatiott. Carmtim Gragt 

14 * 




2 If a (hip infured is coadettuied lor 
carrying fimulated to 

the law of nations, ImBOdt hsaioff 
any Iflserty in the policy tO^d^fo, tine 
unoerwriters are dififlmi||;ed. Hor>^ 
neyer v. Ltt/bh^oat ' Sjf 

26. Policy on goods '^.at add tfiaa 

ChHtenburg to any port of the Bal«* 
tic, beginning the adventure tijw 

loading thereof,’* but declared to be'» 
in centtnnation of other fpectfied poli«* 
cics. Thefc were on the fame goods 

at and from Norfolk in Virjpnia>*^ 
where in point of fad; the goods were, 
loaded .^Held, that under thefe dr* 

, cumftances, it was no defence to the 
underwriters on the (^rfUnefitbiled 
policy, that the goods were not load- 
ed at Gottenburg. Bell v. Hdtfirti, * 

272 

27. In an adion on a poUcy of infur* 
ance on a voyage aay port itk 
thS Balthj** evidence admitted 
prove that the Gsdj^ ef Fhdmi U , 
confidered in mercantite cotttrads ai 
within the Bahic, although tfss hvo 
feas are treated as fepamte add diftibd 
by geographers. Ifhde v. tPaketi^ * 

t 6 


2d. Since the toth of May 1806, Idle 


and places in theIflandofSt.Dommg|l|^ 
not under the dominion and in the ac- 
tual poiTeffion of his Majefty’s ene« 
xnies, has been lawful without any 
licence. Blaekbuh^y^Thtm^kts^'^ 6l 

29. To vacate apolicy of itifur)uiee ito ^ 
an infradion 01 the cOlfvdy ad| it 
not enough to ftte#* ttstt 

faded without coAtoy Wthfr 
ixvemality of an agent of tile 
unlefs it appear that Ihe itteait IbRl * 
authority ftam Ms pHnSpis 
purpofe. Ca^aift^yt^ 

30. Iroere goods wore i a ftn w l ^ 
from Loitdoo to 

(hip was driven baek 
of thfthmdkai, stndcib^etf fojpua 
Pp « mto 
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into Kiofaie^ where it was impoflible 
ta fo as to enable her to 

ppjtnj^te the voyage the fame feafon, 

. and the goods, which though not of a 
perilhab^ nature, were to a certain 
.. degree damaged^ could not be for- 
^ warded the Aunc feafon by any other 
conveyance i-^held that thd afTured 
could not by giving notice of aban- 
donment come upon the underwriters 
for a total lofj. Ander/ouv. Wallis^ 

, 440 

31, Where there is an infurance on 
, /h*p and freight, and the fliip has ar- 

rived in fafety, and earned freight, 
the alTured cannot afterwards claim^ 
a return of premium, on the ground 
that he had no infurable intereil, on 
account of a defedt in liis title to the 
fliip. McCulloch V. Rryal Exchange 
j^ffurance Company, * 406 

32. if a perfonwli is not a linen dra- 
er, inlures his 'Mlock in trade, 
oufeliold furniture, hn^n, weaung 

apparel, and plate,’’ by a policy 
^gainfl: fire, this will not protcdl li> 
nen-drapeiy goods fubfequently pur- 
chafed on /peculation ; and the wo id 
Jinen in the policy mult be confined to 
houfehold unen or linen ufed by way 
of apparel. iVatchorn v. Lang ford, 

422 

INSURANCE BROKER. 

1. authority of a broker employ- 
. ed to eife^ a policy of infurance 
. may be revoked after the underwriters 
have figoed the flip, till fuch time as 
they have actually fubferibed the po- 
. iicy I and if the broker having pro- 
cured a be written on terms 

.within ldie\cope of his original autho- 
% rity, receives an intimation from his 
principals that they will not fubmit 
• to thefe terms, and afterwards effedts 
the policy and pays the premiums to 
the underwriters, he can maintain no 
adtion againft his principals for com* 


miflion or money paid. Warwick v. ’ 
Siade, 127 

. As foon as an infurance broker had 
received credit in account with an 
ui^derwriter for a lofs upon a policy, 
his principal may maintain money had 
and rec^ved again li him to recover 
the amount ; and in fuch adlion, if 
the underwriter’s name is erafed from 
the policy, the defendant can fleither 
difpute the liability of the unde*- 
wnter for the lofs, nor his own re-, 
ceipt of the fuin fubferibed. An^ 
drew V. RolUnfon, 199 

. Infurance brokers holding a policy 
for the purpofe of adjulUng a lofs, 
fujETered an underwriter’s name to be 
flruck out, upon his figning the ad- 
juftment he gave them credit in 
his books for the lofs, and became 
bankrupt ; but they never took cre- 
dit for the amount in their books 
^on the contrary, they gave the af- 
fured notice of the bankruptcy, and 
there was afterwards a fcttlemcnt of 
accounts between the brokers and the 
afTured, comprehending the policy in 
qiieflion, in which no demand was 
made upon them in refpedt of tlie 
bankrupt’s fubfeription.— Ruled, that 
they were not liable to the alTured 
for the fum due from the bankrupt 
on the policy. Ovitigfon v. Bell, 

. Infurance brokers are not liable to 
sqi a6iion for neglecting to infert in a 
policy a liberty to carry fimulated 
papers, if the written inflru^fcions 
given them contain no diredtion for 
that purpofe, although it may have 
been verbally communicated to them 
that fimulated papers were to be ufed 
in the«voyage. Fomin v. Q/Wr//, 357 
. Where a fliip cOndEemned for 
carrying fimulated ) papery, «pd the 
policy containing no fiberty tb do fo, 
the a/Tured could not recovier upon it : 
-^held, that an a^on could not be 
ipaintained againft the infurance bro- 



INDEX. 


571 


kera for having neele6led to include 
the premiums and diitics, contra^ to 
the inftru6tions given them for efte^- 
the policy ; as in the refult the 
aUured were not damnified ^by this 
negicdt. Fomin v. O/wellf 357 

INTEREST. ' • 

See Bills of Exchange^ 20. 

1 . Where money due on a balance of 

accounts is awarded to be paid on a 
particular day, and at a paiticular 
place* if duly demanded there on the 
day, it carries intereft afterwardl^. 
Pinhorn v, TuLk\n^tm% 468 

2. An agent who has advanced moiify 

for his principal in eifeAing infurances 
and other mercantile bufinefs, is en- 
titled to charge intereft, and at the 
end of every year to make a reft, and 
add the intereft then due to the prin- 
cipal. Bruce v. Hunter^ 467 

3 . In an action to recover back a depo- 

fit paid on the purchafe of an cilate, 
the vendor not being able to make a 
good title, if the plaintiff declare 
fpecially, and allege as fpccial damage 
that he has loft the ufe of his money ; 
on making out his cafe he will be 
entitled to intereft on the depoilt 
money f^’om the time the purchafe 
fhould have been completed. De 
Bernaksx. IPuodj 258 

4'. In an a£lion againft the drawer of a 
foreign bill of exchange dilhonoured 
here for non-acceptance, where the 
plaintiff is allowed a per-cenfage in 
name of damages, hf is only entitled 
to intereft from the day when the bill 
owht to have been paid. Gantt v. 
Machen%ie, 5 1 

y: Where there is no allowance for da- 
mages, the plaintiff is entitled to in- 
titreft from the day the bill was difho- 
nbured for non-acceptance. Harri/on 
V, Dkkfon, 59 IK 


INTOXICATION. ^ 

An agreement figned<l^y a peHon ia a . 
ftate of complete intoxication it void. 
^Pitt V, Smth, 33 

JURY. * 

Where a private aft of* parliament pro- 
vides for the expence of maiataming 
the jury Tummoned to affefs the value 
of property taken under the aft, this 
does not extend to a dinner at a ta- 
vern given to the juty after delivering 
in their verdift. Fo^er v. Tayht^ 49 

t * 

L^lNDLORD AND TENANT. ^ 

See Assignee of Lease. Distuxss. 
Notice to quit. Sheriff, 3, 6, 

7 * 10. 

LIBEL. 

See Witness, 7. 

1. An aftioa fhay be maintained for 

defamatory words reduced into writ- 
ing, which would not have been ac- 
tionable if merdy fpoken. X^arley 
V. Lord Kerry y 214. 

2. A perfon who having a copy of a 

libellous caricatitre, (hews it to ano- 
ther on being requefted fo to do, is 
not thereby liable to an aftion for 
malicioufly publifhing it. SmM v. 
Wood, 325 

. LICENCE. 

Insurance, io» xi, jx. 

1. To trefpafs for breaking and enters 
ing the plaintiff^s houfe, and making; 
a noife and dffturbance therein, tl|d 
defendant pleaded a licence, to which, 
the plaintin replied (U hyuria,^^H0U^ 
that the plea was fupjported by 
dence that the plaintitt kept abiUiir^ 
table in the houfe, at which' ail 
fons were ufually remitted by miA 
to play at regulated pr|ces, and tha% 
the defendant entered the honftp^r 
the purpofe of goi^ to the UlBird 
room, auhough while in toe noule he 
Tp 2 was 
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wai%ui!t]|f of n trefpafi in aflaulting 

the . DU^am v. Bond^ 

i SH 

, HEN- 
Sfe Sniv, 4. 

LIMITATIONS, STATUTE 
OF. 

Sef MoK«Y had and RECmVED, 3. 

In an a£kion agaioft ji, on the joint and 
ilmral promiCbry note of himfelf and 
£. to take the cafe out of the ilatute 
pf )hiiutation$, it ia enough to «giye in 
ovidimGe a letter written by ji, to B. 
within the fix years, defiring him to 
fettle the money. HtJhday v. IVard^ 

32 

LUNACy. 

$ee Evidsnce,* 2. 

A p^rlbii Dut in to fuperintend an unh- 
penfed houfe for uie reception of 
lunatics, is liable to the penalties of 
14 3* p. 49. without having any 

fhare in the profits of the efiaDlifii- 
mpnt* Budd V. Fwlkst 404 

MALICIOUS ARREST. 

iSVe Arrest, Malicioui^. 

MARRIAGE. 

^seCoVXItTURK. 

MESNE PROFITS. 

Ulcere ipneinili^areinthepoirefiiQn ofa 
Unnot, ao4 ^tbere is judgement in 
^dmeut egainft the cafual ^ Apr, in 
4n aUUcoi fiv m^foe ptfifits midcofts 
^ ^^^jedmcntagatn^Uie landlord, the 
ji}d|^inent in ejedbpeRt evi^nce 

ngwfihim,iiidUiQUt proof that he had 
^ Eptipe o( tte ejedmm* fp that he 
inwhi havpVsfMne in to qeietfd it ; but 
n (uhfequent promife by to pay 
thnmtepp ppftennini^toauad- 


miflion that he is liable to the a£fion. 
Hunter v. Britts^ 4^5 

MISNOMER. 
^r^BANKauPT, 6 . Trespass. 

If the plaintiff declares by a wrong 
chrifiian ntme, this is no ground of 
nonfijit at the trial, if it can be fhewn 
that the defendant knew that the ac» 
tion was brought by the perfon who 
aflually fues. Boughton v. Frere^ 

29 

MONEY HAD AND RECEIVED. 
Sue Bills OF Exchange, 12, 22. In- 
surance Broker, 2. Sheriff, 1,3. 

1. Money had and received will not lie 
where the plaintiff upon the fame 
tranfaflion would be liable to a crofs 
a(!^ion to recover damages to an equal 
amount. Simp/on v. Swau, 29 1 

2. A receipt figned by an agent for his 

principals is not evidence to fupport an 
a6rion for money bad and received 
againll him to recover the money 
back. Edden v. Read^ 339 

3. Where a fum of money has been 
lodged with a party to indemnify him 
againfi bills of exchange be has ac- 
cepted for ]^}ie accommodation of ano- 
ther, an a^lion will not lie againft him 
to recover the money while the bills 
are outfianding, altho’ the ffatute of 
limitations has run upon them. Morfw 

\ . IVilliams^ • .... . 4*8 

4. Where a fervant is in the habit of re- 
ceiving fums of money for the ufe of 
his mailer, and by the effablifhed 
courfe of deming, the fervant pays 
tbefe over to the mafter from time to 
tiroe^ without any written vouchers 
pafimg between them, the prefipiep- 
tion of law is, that all fuma fo tu* 
ceiyed by ibe fenrapt are regularly * 
paid over to the mafter ; therefore, 
when there has been fuch a courfe of ^ 
dealingi in an a^on by the mriler " 

againft 
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againH the fervant for money had and 
received, it is not enough for the 
mailer to prove that fums have been 
received by the fcrvant for hia ufe ; 
but the onus lies upon him to prove 
by pofitive evidence, that the ftrvant 
has not duly accounted with him. 
Evans y. jBirch, • lo 

MORTGAGE. 

See Skip, i i . 

NOTICE OF ACTION 
A local 2Li\ of parliament provides that 
no a6lion fhall be commenced for any 
thing done in purfuance of the 
until aftex* notice of a^ion (hall have 
been given.-*-^r/</ that this applies to 
a* cafe where the defendant adlcd 
under colour of the a£l, although he 
exceeded the powers conferred by it. 
Graves v. Arnold, 242 


NOTICE TO QUIT. 

1 . Where a houfe, lands, and tithes are 

held under a parol demife at a joint 
lent, a notice to quit the houfe, 
lands, and premtfes, wtsh the appurtf 
nances,^* includes the tithes, and is 
fufficient to put an end to the tenan- 
cy. - Smkk that although tubes 
are let by parol, the tenant is entitled 
to a notice to quit. Doe d, Morgan v. 
Churchy 7 1 

2. If after the expiration of a notice to 
quit, the landlord giv^s the tenant a 
mih notice that unlefs he quit in 14 
days he vriU be required to pay double 
value, the fecond notice is no waiver 
of the firil. Doe d, Dighp v. $udy 

117 

3. Where premifes are taken under an 
agteeuient by which the ^ tenant is 
aways to br fubjeA to quit at three 

' moniba* notice,*' this conftitiites a, 
qcHarterlv tenancy, which may be de- 
terminea hj a three months notice to 
quit, expiring at the fame time of the 


year it commenced, or an^ 
fponding quarter day. But 
the tenant under fuch an agreenieiit 
enters in the middle of one ojftbl^ nfitjit 
quarters, if there appears to be no 
agreement to the contrary, he will 1^ 
]>refumed to hold from the day he 
enters; and the tenancy can oi|^ be 
determined by a notice expiring that 
day of the*year, or fome other qCUtr* 
ter day calculated from thence. Kiemp 
v. Derretty ftO 

4. Where a notice to x^t, given by a 

redlor to the tenant oT his glebe knd 
expired on the 25th of Dec* and on 
the^iyth of Jan. folio wmg a 
tration was read in the church, and 
the re£lur afterwards by order oi the 
feqneilrator received from the teaailt, 
wlio held over, a weekly allowance, 
which he defcribed in a receipt as i{« 
filing out of the tithe atid jwbe 
Ifeld, that the reftor might tUU main* 
tain an ejedment, kying the demife 
on the lil of Jan* as Mween the ayth 
of Dec. and the 17th of Jan. the te- 
nant was a trefpailer. Doe d. Mer* 
gan V. Slucky ^ 447 

5. The vendor of a term, before the 

whole of the purchale money is paid, 
agrees with the purchafer that the 
latter fhall have pofTeffion of the pre- 
mifes till a given day, paying the re- 
fcr\ed rent ra the mean time, and that 
if he does not pay the refidue of the 
purchafe-nfoney on that day, he (hall 
forfeit the iniulments already paid, 
and (hall not be entitled to an amgn* 
ment of the kafe.—^The j^urdm^, 
being thus put into pofTeiSon, if the 
refioue of the purCmde^motiey it not 
paid at the day appointed, the veUdopr 
maymaintainqfi eje^ment without any 
notice to quit or demand of poffctto^ * 
Doe d, Leefon v. Sapit^ k 


NUISANCE.^ 

^ IiiziiCTMimT^ a, }• 




Pp3 PARISH 



574 


INDEX. 


, PARISH. 

Sfi Indictmsnt^ II. UfiK AND Occu- 

^ PATION, I. 

PARTNERS. 

I. Bankrupt, 5, 14. 
' Guarantie, 3. 

Where one offeveral partners,*^ with the 
privity of the others, ^raws bills of 
exchange in his own name upon the 
partnerlhip firm, in favour of perfons 
who advance him the amount, which 
he applies to the ufe of the partner- 

a , altho’ partners are not jointly 

e on the bills, they may be jointly 
{lied by the payees for moficy lent. 
Denton v. Rodte. 493 

PAYMENT OF MONEY INTO 
COURT. 

1. In an af^ion on a bill of exchange 
after payment of /npney into court, 
the defendant r cannot obje6k to the 
'fufhcicncy of the damp on which the 
bill is drawn. Ifrael v. Benjamin^ 40 
2, Payment of money into court can only 
be proved by the rule for paying it in. 
f/rael v. Benjammt 41 

PERJURY. 

See Surrogate. 

PEW. 

See Evidenc]^ 4. 

* # 

PLEADING. 

Assumpsit. Bankrupt, 8. 

1. If an a(Elion on a promiflbry note 
made and dated in a foreign country, 
the declaration, without noticing that 
circumftance, may allege that it was 
made in the county ki which the venue 
is laid. Houfiet v. Morris^ 304 
% If the owner of a horfe lets him to 
hire. for a certain time, during which 
is kilkd by the owner oT a cart 
thiving it violently agalnft him, the 
remedy of the owner of the horfe 


againd the owner of the cart is cafe 
and not trefpafs. Hall v. Pickard^ 

187- 

If obtains a warrant againil B. 
dire6tcd to C. and D. as conllables, 
andk voluntarily allifls them in execut- 
ing it, to trefpafs and falfe imprifon- 
ment brosight by B. againlt the three 
• others, A. as well as C* and D. may 
plead the general iflue and give the 
fpecial matter in evidence. Nathan 
v. Coh //, 257 

|.. Where the burthen of repairing a 
highway is transferred by a public adl 
of parliament from the par'll to other 
perfons, if the parifh be indited for 
not repairing this highway, there is no 
occafion for a fpccial plea, ftating who 
are bound to repair it, but the ex- 
emption may be taken .advantage of 
under the general iflue, of Not Guilty. 
Rex V. St. George's Hanover Square^ 

222 

POLICY. 

See Insurance. 

PRACTICE. 

. In ejedfment, where the leflbr of the 
plaintiff claims under a will, and the 
defendant under a codicil thertto, the 
validity df which is the queflion be- 
tween them, the defendant on admit- 
ting the title of the leflbr of the plain- 
tiff under the will, has a riglit to begin 
and to have the general reply. Doe 
d. Sir Ric. Corbett Bart. v. Corbett ^ 

368 

. In trefpafs quare claufum fregit, if 
the defendsAt pleads — as to coming 
with force and arms and whalfo- 
cver elfe is againft the peace, not 
gUdlty^ and* as to the rcfidue of the 
trefpaflcs, a juflification, which is 
denied by the replication ; at the trial 
he has a right to begin and to have 
the general reply. Bodges v. Holder ^ 

366 
3- A 
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5 ' At tlie allizes, if buAnefs is not be- 
gan on the commiflion day, caufes 
mull be entcied with the mariha] 
before the fitting of the court on the 
firft day of bufinefs. Skeye v. f^oyce, 

• 365 

4. Refufal to certify for fpecial jury, on 
application made the day after the 
trial. IVnggett^, Shav)^ • ji6 

5. At nifi pnm in K. B. the plaintiff 

cannot apply to put off the trial of 
his caiifc irom fittings to fittings, but 
may from one day in the fittings to 
another. Anjlsy v. Birch, 333 

6. A judge fitting at iiili prius at Well- 
ininller cannot upon motion make an 
order jii a caiife entered for trial m 
J^ondon. Adinjon v. Dicktnfon^ 41 

7 On the trial of a mifdemeanor, the 
defendant cannot have tlie afliftance of 
council to examine the u itiieffes, and 
refen-e to himfelf tlie right of addreff- 
ing the jury : but if he condudls his 
defence hind*. If, and any point of law 
arifi s w Inch he profeffea himfelf unable 
10 argue, the Court will hear this 
argued by hit* counfel. Rex v. White, 

98 

PRECEDENCE. 

Attornc) and Solicitor General to have 
precedence above all King’s fer- 
jeants, xii 

PREMIUM, RETURN OF. 

See Insuiiance, 31. 

PRINCIPAL AND AGENT. 

S^^AcTIOV, 3. AUCIIONEER. BllOKER. 

Factoh. Insurance Broker. 

PROMISSORY NOTES. 

See Bills of 'Exchange and Pro- 
missory Notes. 

PROPERTY TAX. 

See Use and Occupation^ a. 


REGISTER. 

See Ship, 7, 8, 9. 

REPRESENTATIOt# 

* See iNbURANCB^ 13. 

SALE. 

See Ship, i, a. Assumpsit* Indebi- 
tatus, 2, Broker. Frauds, Sta- 
tute OP. 

1. Where goods are fold by a written 
contra6I, which contains a deAnrip* 
tion of their quality, without refer- 
ring to any fample, if the goods do 
not porrelpond with that deTcriptioA, 
it«is not material for the vendor to 
Ihew that they correfpond with a 

. fample exhibited at the time of fale to 
the purchafer, who was well (killed 
in the commodity, this not beuig a 
fale by fample, but by the deferip- 
tion in the, written contra6t. Tye v: 
Fynmore, 46a 

2. If a written contraff for the fale of 
goods fpecifics no time for delivering 
tlicm, in an a^ion for not delivering 

• them, it is not competent for the de- 
fendant to give parol evidence that it 
wub a condition of Idle that the goods 
ihould be taken away irnmediatdy, or 
that by the ufage of trade where 
goods are fold to be delivered at a dif«« 
tant day, the time is always mention* 
^d in the written contrail. Although 
the purchafer of goods negledls, after 
notice, to carry them away, the {idler 
has no right on that account to 
them. Greaves v. 

3. Where a perfon.iii the countiy giv^ 
an order to a tradefman in Londoin * 
with whom he has been in the hahit^ 
of dealing, to fend him down morei 
goods by a*particdlar coach, 9Xii EH 
the oihee of this coach there is 

tice ffuck up* intimating thaW^fi^,, 
proprietors will not he anlwexjdy||w 
goods above the value of 
infured, it » enougb^for 



INDEX. 


5j6 


to deliver the ^de ordered at this 
officcp althou^ they be above tlie 
value of <1. without infurinfj^ them, 
tmldb(he mis infured for the purchafer 
in former suftances. Cothayy,Tutet'i 2 g 

4* Conttad; ii^ Loudon for the fale *of 
tallow from a particular fliip^ on ar- 
rival-— to be taken from the king's 
knding fcale»if it (hould not arrive 
on or before a eiven day« «the bargain 
to be void : l^he (hip was wre^ed 
off the cotaft of Scotl'ind; but the 
cargo was faved, and might have been 
forwarded to the port of London by 
the given day : The vendors rcfola 
the tallow io Scotland: The our- 
chalim did not offer them any indem- 
nity if they would bring the tallow to 
London.— that under thefc 
cireumftanctSy the vendors were not 
anfwerable for the non-delivery of the 
tallow. JMt V. Thornton, 374 

5. A delivery of good# |t a wharf is 
not fufficient to charge the purchafer, 
unlefs the feller procures them to be 
booked, or takes a receipt for them, 
or delivers them in fiich a manner as 

, to fumifh a remedy over againil the 
wharfinger. Bucknian v. Levi, 414 

6. Where, in a contra^ for fale of 
fvmr, there is the following ttrm : 
** Tree on board a foreign Ihip,” the 
ifeller is not bound to deliver it into the 
hands of the purchafer, or to tranf- 

* far it into his name in the book^ of 
t^warehoufe where it liesi but only 
|0 put it on board a fbxmgn fiiip, 
wduch it ia the duty of the purchaier 
to name. W^kerbarA M^on^ 170 

y.. In ihe conditioiis of fale ot the le^e 
of apublic houfe, it was defaribed as 
a free piiUie houfe t'* the leafe 
•ontsined a covenant that the leffee 
and hia affigna fliould take their beer 
faoat a particular brewer ; thia leafe 
vraa all read over by the audioDeer at 
ifalt tinm of the fdet who UA mif- 
timealy that it was o fiim pMk 
and thah fac covenant aheut the 


beer had been decided to be bad«— • 
HeiJf that the purchaler who heard 
the leafe read over, was not bound 
under thefe circumfiances to complete 
the purchafe, but was entitled to 
recover back the depoiit. Jonei v. 
Edney, 285 

8. The purchafer of goods to be paid 
i[pr by bill upon his'' agent, is not dif- 
charged by the feller taking a re- 
newri of the bill without giving him 
notice, if the agent had not funds 
in hand to pay Uie hill when it be- 
came due. Clarke v. AW, 41 X 

SAMPLE. 

• SeeSAtB, I. 

SCRIVENER, 

See Bankrupt, i. 

SEAMEN'S WAGES. 

1. During a voyage the fhip is wrecked, 
the captain gives the mariners an order 
upon the owners for the amount of 
their wages to the date of the wreck, 
acknowledging at the fiime time that 
he had hired them by the month.— 
/leJStl, that under thefe circumfi:ances,no 
a6l;ion for wages could be maintained 
by the mariners againft the captain, at 
lead; witMMlt proving that they had 
firlt made a demand upon the owners. 
Fofjhoem v. Kruger f 197 

z. Stat. 2. Geo. 2. c. 36. requiring ar- 
ticles to be en]:ered into between the 
mafters of ihips and the mariners, and 
providing that the mariners (hall not 
fiul in 2^ fttit for wages from not 
producing theftrticles, does not apply 
to the cafe of a Britilh feaman eii« 
terii^ on boavd a foreign (hip in a 
BritJfhpott. DUkmanSnSef^an^ 390 
If foreign fadors ftipuljste in their 
own country before the cornfMoe* 
raent of ^voyage, that they will not 
fue the captainror any money abroad, 
but ht fatitiied with what he may ad- 
vance 
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vancc tlicm in dedu^on of their 
wages till they return home, they 
cannot maintiin an a^ion agauift him 
for wages, in the courts in this coun- 
try. Johnfon v. Mackidfenf 44 

" SEDUCTION. 

Witness, ^ 9. 

SET OFF. 

1. Where goods are fold, to be paid for 

by a bill of exchange at a given date, 
to an acHon commenced within that 
time for refufing to give fuch bill, 
the defendant cannot let off a debt 
due to him from the plaintiff. Hutch^ 
tt^m V. Retdi 32^ 

2. In an aftion by the ailignees of a 
bankrupt, it is not fufficient proof of 
a fet.on, that the commiflioners per- 
mitted the defendant to prove the 
debt propofed to be fet off under the 

" commiflion. Pine v. Mennett^ 279 

SHERIFF. 

See Trover, 4. 

1. After a return to a writ of^. fa» that 

the money is levied, the (heriff is liable 
to an a^ion for money had and re- 
ceived, without any demand of pay- 
ment. Dale V. Birchs 347 

2. The IheriiF cannot mainfllb an adion 
for the expence incurred in feizing 
and keeping pofleilion of goods under 
a £ yh. at the requell of the party 
fumg out the writ, altho^h they are 
not fold, on account of his refufiag to 
give an indemnity againll the claims of 
third MrfoDS. BiUtey. Havelock, 374 

3. An Boion for moneyliad and recet^ 

cannot be mfuntained by a landlord to 
recover the aomunt of a year's rent 
aj^iinft the Ikeriff, who baa foU his 
tenant’s goods under an execution. 
Qnm T. t6o 

4. In an odaon againll the Iheriff for a 
faUe retum» to conne^b him with the 
afts of a paiticular officer iu the exe- 


cution of the writ, it is not enoiwh 
to (hew that this officer'! naitoe m 
written in the margin of examited 
copy of the writ and retuiit But 
without producing the warrant* it 
was lield to be enough^o give in evi« 
dence a paper lifued bjr the ffieriff't 
office and dire6ted to. this officer* te- 
quiring him to give inilm^tiotta for 
making a return to the writ. Jimi 
V. Wood, 248 

5. In an a6Uon againft the Iheriff for an 
cfcape i^on mefne procela* it is 
enough, without producing the war^^ 
rant, or giving direft evidoice of the 
arre^ or cfcape, to prove the (lievMPa 
rAum of cepi corpus, and to ffiew 
that the party did not pttt in bail, 
and was not in the IherifiPs cnftoc^ at 
the return of the writ. FairBe v« 
Birch, • 397 

5. In an adion agaiaft the Iheriff for an 
improper rrtvmi to a fi. fa* which 
llated that he had paid a fum of monef 
to the landlord of the pkemifes for 
apears of rent, it is not enough for 
him to prove that he paid the money 
to the landlord ; but he Ihould adduce 
fome evidence that the rent was (he. 
Kngbtley v. Birch, C2I 

7. For tlira purpofo* the landlord of 

the premiles is not a competent wit* 
nefs. thm 

8. The Iheriff having taken goods in 

execution under a ianot jofttded ^ 

in felling them to thehigheft bkl^ 
greatly under their' value \ but if ^ 
cannot dbuia a reafon^k mfoe *4 
ihould return that they remain m hk' 
hands for want of buyess. JKsgfobp 
v. Birth, 

9. It is not a fufficient juffifisation to the 
iheriff for refufing to execute proesfo* 
that the indi^uSi mhift whtffo ptr^ 
fon or goods it iffues mb the apmH 
ment of doaibftic icfvaiit^to a. 
minifter at cnir court, aadthad 

of th» has been tolt m , 
ihtiiirs oScen udefo dm ^ifhktn 

mciit 
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tnent be hofnaide ; and in an adion 
againil the IherifF for a falfe return^ 
the pontiff may (hew the appoint- 
ment merely colourable. Delvalle 
V. Phmery' 

lO. If upon the goods of a tenant being 
^ taken in execution^ an agent of the 
. landlord take^ from the (herifTs offi- 
cers an undertziking for a year’s rent> 
and then confents to the goods being 
fold, the landlord cannot alterwardn 
maintain an adion againil the fbcrift 
on 8 Ann. c. ii. § i. foi^lmt paying 
a year’s rent on making the levy ; 
although the rent is not paid accord- 
ing to the undertaking, and although 
the undertaking (hould be void ufidcr 
'the ftatutc of frauds for not Hating 
any confideration. Rothery v. IVood, 

24 

SHIP. 

See Action, 3.V Average. Seamen’s 
WAGES t c 

f . If a (hip is fold with all fanliSy the 
feller is not liable to an adion in re- 
fped of latent defeds which he knew 
of without difclofing at the time of the 
fale, unlefs he ufed fome artifice to 
conceal them fr&n <the purchafer. 
Bagleholes, Waltersy 154 

2. Although a Ihip be fold, ** to be 
taken with all faults,” the vendor can- 
not avail himfelf of that ftipulation, 
if he knew of fecret defeds in her, 
and ufed means to prevent the jtur- 
chafer from difeovering them, or made 
^ a fraudulent reprefentation of her 
" edadition at the time of the fale. 

. Schneider v. Heathy 506 

Where the charterer of a (hip for a 
^^voyageto Tobago and back, cove- 
nanted to load and difpatch her in 
time to join th^ convoy that (hould be 
ampointed to fidl from the WeH In- 
ms on the xft of Auguft;--H&r/^ that 
he was liable for not having loaded 
aftddifpatchedher by the 22d of July, 
the the Weft India convoy paiTed 
lifand of Tobago, although he 


offered to load her with a complete 
cargo if (he would ftop a few days 
longer. Thompfon v. Inglisy 4SS 
i. The mafter of a (hip has no right to 
detain goods for wharfage, if the con- 
fignecs tenders the freiglit, and re- 
quires them to be delivered over the 
(hip’s fide, t Bijbop v, ^arcy 360 
JVhsre a fliip was freighted to go in 
ballaft to Jamaica, and bring home a 
cargo from thciicc, and the treighter 
undertook to provide a full cargo for 
her, ill time for tin July convoy pro- 
vided (lie arrived out anxl was ready 
by the 25 Jure ; — heUy that (he did 
not arrive out till after the 25 June 
c the freighter was entirely difeharged 
from his contra6t to furnifh a cargo. 
Shadforth v, HtggWy 385 

>. Where the charterer of a fliip to Ja- 
maica and back, covenanted to load her 
there with a complete cargo of fugar 
and to pay freight for the fame at the 
rate of los. 6d. per cwt. and his agent 
at Jamaica tendered a complete cargo 
to the captain, but infilled on his 
figning bills of lading for it at los. 
per cwt. which the captain refufed to 
do\^Heldf that the charterer was 
liable for dead fright. Hyde v. 
WilHst 7,02 

. In an a&ipn for ftores fupplied to a 
(hip, if defendant pleads in abate- 

ment that he is only liable jointly with 
others, it is not enough for him to 
produce the (hip’s regifter, contain- 
ing the names of himfelf and thofe 
others as owners of the (hip. Flonuer 
V. Toungy 240 

I. In an a^ion againft the owner of a 
(hip for ftoretf^mpplied to her, the re- 
gifter purporting^ to be granted on 
the oath of the defendant, and dating 
him tl e foie owner, is no evidence of 
owner(hip. Smith v« 456 

I. To prove that a (hip is Briti(h 4 >uilt, 
a Bnu(h regifter fo deferibing her is 
by itfelf no evidence, nei^e v 
M^ere, 475 

10 . A 
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10. A (hip was defcribed in a memoraii- 
' dum for charter as the Swediih (hip 

or veiTel called'^e Maria.’* lnfad(he 
was Briti(h-built, and had aBriti(h re* 
giller, but (he had a complete fet of 
Swedi(h papers and a treafflry licence 
to fail as a Swcdi(h (liip, which parti- 
culars were known t« the freighter : 
—Ueldy that in an action againft 
him for not loading and difpatching 
the (hip according to the memoran- 
dum for charter, he could not fet up 
as a defence that (he was in point of 
fa6t a ^Vitifh and not a Swedilh (liip. 
Retire V. Meyers i 475 

11. Where a (hip is mortgaged, but the 
mortgagor continues in pofle(fion,*the 
mailer employed by him cannot main- 
tain an a^ion for wages and di(burfe- 
ments againll the mortgagee. AnnM 

^ V. Carfians, 354 

12. If the mailer of a (Iiip in a foreign 

port, from the (late of the exchange 
receives a premium for -a bill drawn 
upon England on account of tlic (hip, 
this belongs to his owner, although 
there may have been a ufage for 
mailers of (hips to appropriate fuch 
premiums to their own ufe. Diplock 
V. Blackburn^ 43 

13. If the captain of an Eail Indiaman 
dies at the outward port after having 
contra^ed to bring home certain paf- 
fengers, and laid in a certain quantity' 
of (lores for the homeward voyage ; 
and the chief mate fuccecding to the 
command brings home thefe and other 
palTengers, and provides furtlier llores 
for tjieir fubiillence during the voy- 
age ; the captain's reprefentatives are 
entitled to the paffage money of the 
paifengers with whom he had con- 
traded, and the mate to that of the 
others ; — ^the reprefentatives being 
liable to him for the portion of the 
flores laid in by him confumed by the 
former clafs of palTengers, andhebeing 
liable to the reprefentatives for the 
portidn of the captain’s ftores con- 


fumed by the latter clafs of paffim- 
gers. Siordet v. Brodie^ ^5$ 

14. Where a (hip is chartered by a 'char^ 
tcr-party under feal, which provi«|ttS 
, ^ecifically for the payment of freight 
from the chaiterei* to the owner, 
a perfon who receives goods carried 
by the (hip in this. voyage as mdoafee 
of the bill of lading which nilakes 
them deliverable to order or to aflSgns 
on payment of freight as per ebarter** 
party, is liable to pay freight to the 
chartd^er accordingly ; aShougl^ he 
has paid over the proceeds of the 
goods to the perfon who indorled the 
bill of lading to him, before hehlg 
* called upon to pay the freight. 

V. Kymer^ 54J» 

SLANDER. 

y 

See Words. Libel. 

SOU-ref SEA COMPANY. 
SemMe tbat after a (hip has failed oti a 
voyage to a place within the limits 
of the S. S. Company, a retroljpedive 
licence granted by the comply, is 
infuilicient tq leg^ze the voyage. 
Hobbs V. Hannantf 95 

STAMPS. 

See Apprentice, 1. Bulls of *Ex* 
CHANGE, 24. Payment of MohJEV^'* 
, IN 10 Court, i. 

1. Although a policy of infurance, prp« 
duced at the trial of an adioaihayikJi 
fufficient ftamp, evidence wil) 00 
ceived f!hat it had noluch 

it was effedled, in which cafe^'R^ihu Ot 
mere nullity, though damped^ 
wards by order of the < 
of damps s for ^is it forbidden * 

35 G. $. d.63., and not aiithorunsdlt 
37 G.3. c. 136. which exieodi, ' 
to fuch indruinenls as could 
be legally ^mped after 
executed. Rodarui t. 

2. If a ftamp is neceflary 
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of an agreement asada in a foreign 
country, an agreement made there, 
* unlefa it has luch ftampA cannot be 
< woCKired in evidence in our courts of 
jttftke. But it is incumbent upon the 
party who objects to the validity of 
the agreement, to prove the law re- 
quiring the ftamp» by an authenti- 
cated copy, if it be m writing, and 
if not, by the teftimony of *a witnefs 
acquatntM with the laws of the fo- 
reign country. Clegg v. Levy, i66 
5. A recent for taxes Ugned by a clerk 
df die deputy fecetver»-general of a 
county in their name, may be jpven in 
evhieikce without a ftasnp. £dden v. 
Read, 3J8 

4. A* and B. for a debt due to C. agree 
to give him a bill of exchange to be 
drawn by A. and accepted by B. — 
Inftead of thisi they fend him a pro- 
xniiToiT note made by the one and 
indorfed by the other, *tfvhich he im- 
mediately returns to be altered into a 
bill of exchimtt according to the 
agreement ^Ine inftrument fo al- 
tered is a valid bill of exchange, with- 
out a freih ftamp, as it had not been 
negotiated in the flia^ of a promif- 
fory note, and the alteration may be 
confidered as the mere corrediion of 
a miftakp, v. Maddoch, i 

An accommodation bill payable to 
the drawer*s order cannot be altered 
after acceptance and an attempt to 
ncjgoti^ It, md before it is actually' 
nigojii^. (Udvert v. Rdurfs, 343 
A (X ll^ether a as. ftamp be fofficient 
fisr a hoi flit **50/. vM edl hged 
IJretei r. Bmijemnt 40 


Jac. 1. 

X. c. 15. (Bankrupt, payment pro* 
tedted) 183 

21. c. 19. (Bankrupt. Scrivener) J34 

^ Ank. 

5. c. 14. (Game Qualification) 328 

8, c. 9. (Apffl’entice. Stamp) 180 

t 9 

— c. 14. (Year's rent on execution) 24. 

260. 371 

9. c-ai. (S. S. Company) 95 


Geo. 2. 


2. c. 36. (Ships Articles) 

290 

5 \ (Bankrupt. Set off) 

2lg 

19 c. 32. (Bankrupt. Payment on bill 

of exchange) 

530 

24. c. x8. (SpecialJury) 

316 

Geo. 3. 


6. c. 54. (Paving Piccadilly) 

222 

14- c. 49. (Madhoufes) 

404 

17. c. 26. (Annuity A A) 

7 - 17 


35. c. 63. (Policy Stamp) 103 

37. c. 136. (Same) 10 } 

38. c. 71. ( Pirating Bulls) 11 1 

— 0.78, (Newfpapers) 99 

43. C.58. (Lord Ellenborough'ft AS) 

< 58 . 73 

— c. 155. (Alien A 6 t) , ' 245 

46. c- 135. (Sir S. A 61 ) 308 

48. c. 141. (Stamp Receipt) 339 

49. C.121. (Sir S.Komilly’s Aft) 251. 

308. 4^^ 

50. c. 149. (St.l4ike's. Middlesex) 242 

SUGAR. 

See d. 


STA*rUTES. SURROGATE. 

Haw. 8. ‘ , Upon an kdi Ament for perjui^ before a 

$ 6 . «. 6 . (Khtiies in Wato) 78 ® eccUaftied emru 

the fact of the perfon who adnttniRerd « 

XXiilABSTK. ^ oath having aAed as a fuansMte, 

^5; €.4# (Appventicdiiip) 14# 15 . 0 * x.21. is fttfficitentfritta£scie evidence m his 

^ i88» (44- being duly appointisd, and having 

authority^ 
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authority to adminifter the oath. 
But if It appear that the fuirogate 
was appointed contrary to the canon, 
which requires that no judicial adt 
lhall be fpeeded by any eccl^fiaftical 
jud^j unlefs in the prefence of the 
regiiVrar or his deputy, or other per- 
Tons by law allowed iif that behalf^ 
his appointinent is a nullity, tindthe 
averment that he had authority to 
adminiller the oath is negatived. Hex 
V. Ferellf, 43* 

TAVERN. 

See Wagbr, a. 

1. Where a party of feveral perfoits 
dine together at a tavern, they are 
jointly liable for the whole expence, 
and not merely each for his own fhare. 
Forjler v. Taylor^ 49 

3. But the officers of a regimental met$ 
are only fcparately liable, each for his 
own (hare. JSrewn v. Doy/r, 5 1 « 

tender" 

It is not a good tender of a fradtional 
Aim, for %e debtor to offer the cre- 
ditor a bank note to a largcz^l^ount, 
and to deAre him to takeout ofthat the 
Cum to be paid. Betterhee v. Davts, 70 

TITHES. 

See Notice to quit, 1 

TRADER. 

See Bankrupt, i, 2. 

TRESPASS. 

See Pleading, 3, 3. 

If a perfon whofe real name is WiBiam, 
is afked, before prooefs iiTuesainhift 
him, whether his name is not Jdiii, 
and he fays it is, he cannot mmntain 
trefpafs for what is done in execution 
of the pxpceb agaiaft him by the 
wrong name. Price y^Harwoodt to8 


5U 

TRIAL. 

See Indictment, 6* . 

TROVER. 

See Bill op Lading. 

1. Refufal to deliver j^ods, by peifiin 
Ignorant of real owner, no evidence 
of coitveiAon, Grrm v. Darto, xijf^sb 

2. Theolaintiffexobangedawatd with 

the £fendant for a pair of can^t* 
fticks, which the latter warranted tG 
be Alver,— that the phintiR 
could not maintain trover tor the 
watch, on wooi that the caa4le» 
flicks were of bafe metal. Snicumcfy* 
Danef 399 

3* A- paid a Bank of Engbnd note to 
j 8., who paid it to who prefented it 

at the Bank, where it was flopped, on 
the ground that it had been irandup 
lentlyobtaipe^ from a former holdiier, 
— HeU% tliat although A* tbereupc^ 
paid the amount of the note to Gv io 
difeharge of the debt to him 
j 9 *, a, could not maintain 
the note againfl the Baakof EngSooT 
Betmmin Bemi ef Englcmd^ 417 

4.. Where after a fccret aft of \mk» 
i uptcy the (heriff took in execution 
the goods of a trader under a fi« fa., 
and removed them to a broker’s, anj 
the affignees of the bankrupt after* 
wards terved a notice upon him not 
to fell them ; for whioh reafqn they 
were allowed to remain unfold at the 
broker's \—HeliU that the (heriff was ^ 
liable to an aftion of J^ver kt 
fuit of the affignees, wmout any de« 
mand of the goods* tPyaU v. SkAct, 

5* In trover for a biQ of exchange, "d 
damages areeo be Cklculated accord* 
in^to the amount of the princi^ anR 
intereft due upon the biu at the t{iQW, ^ 
of the converiion, JUbrcer v. 

Wf 

vaiuamc£ 
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VARIAJ^CE. 

See Bnxs OF Exchange, i, 3. 
Us£ AND Occupation^ i . 


trouble and expence incurred in ac- 
cepting and paying the bills of ex- 
change. Mafterman v. Cowrie, 488 


VENDOR AND PURCHASER. 
Sale. 

VENUE. 

See Apprentice, 3. PiiSADiNO, i. 
Use and Occupation^ 1. 


USE AND OCCUPATION. 

2. In an adion for ufe and occuDation, 
dthough it be unneceflary to uate in 
the declaration in what parish the 
premifes are fituate, if this iif al- 
kged, a variance in the name of the 
parifh is fatal. Gu^ v. Caumont, ^3S 

2. In an action for ufc and occupation, 

where the tenant has paid the pro- 
perty tax before aSdon brought, he 
has a right to dedu^ it at the trial. 
B4iier V. Davis, 474 

3. Where premifes are let at an entire 
rent, an eviction from part, if the 

thereupon gives up poiTcfTion 
of the refidue, is a complete defence 
to an a^on for ufe apd occupation. 
SnM V. Raleigh, 513 


' USURY. 

I . ^ an ufurious fecurity be given for 
a legal fubtifting debt, although the 
fecurity is ^ebt is not ^x- 

tin^iihed. 'Phillips y. Cockayne, I19 
2 m An agreement that London bankers 
fliould accept and pay bills of ex- 
change in the country for a 

“ commiflion of 5s. per cent, being fur- 
nilhed 'with funds to pay the biUs be- 
fore they became due, cannot be 
ufurious, there^ being no contempla- 
tion of an advance (>f moneY If 
upon fucji an agreement an advance 
ot money were contemplated, it 
would be a queftion of fa6t, whether 
Yhe commiifion was a ihift to obtain 
^i|»inore than legal intereil for the for- 
:;l)carance, or a compenfation for the 


4 WAGER. 

1 . An aflion may be maintained upon a 
wager of c^^rump and dozen, whether 

* jhe defendant be older than the plain- 
tiff. Hujfey v. Ctickitt, 168 

2. When a dinner is ordered at a 
tavern by the authority of two per- 
fons who have laid a wager of a rump 
and dozen, if the winne) pays the bill, 
he may maintain an action againlt the 
lofer for money paid to recover the 

« amount. Huffey y. Crickitt, 16B 

3. No a£tion can be maintained upon a 

wager on a cock fight. Squires v. 
Whi/ken, 140 

WALES. 

Stat. 26 Hen. 8 c. 6. authorizing the trial 
of felonies committed in Wales, in 
the next adjoining Englifh county, 
extends tq felonies fubfcqucntly 
created. Rex v. Window, 78 

WARRANTY. 

See Insurance. Ship, i, 2. Tro- 

^ VER, 2 . 

Where a cuftomcr who had bought a 
quantity of burgundy of excellent 
quality from a wine merchant, fomc 
time after procured him to exchange 
a portion of it for wine of a different 
defeription \-^held, tliat there was no 
implied warranty on the part of the 
cuHomcr as to the Hate of the wine 
at the time of the exchange, and 
that althougli it had then become 
quite four, the wine merchant had no 
reipedy, without proof that the other 
knew its deteriorated condition^ and 
intended to pra^ife a fraud. LaNeu» 
viffe V. Nourfe, 35 c 

WHARFAGE. 

See Ship, 4. 

WINDOWS. 
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WINDOWS. , 

1. If an anticnt window be raifcd and 
enlarged^ the owner of the adjoininff 
land cannot lawfully obftrudi the paf- 
fage of light and air to any part of 
the fpacc occupied by tne antient 
window, although a greater portion 

, of light and air be Emitted through 
the unobllrufted part of thS cnhirged 
window than was antiently enjoyed. 
Chandler v. Thompfont 8o 

2. li an antient window has been com- 
pletelv Ihut up with brick and mor- 
tar above twenty years, it lofes its 
privilege. Lawrence V, Obefi 514 

3. An aSion for a niiifance to a houfe 

cannot be maintained for that v/lnch 
was no miifance to the houfe before 
a new window was opened m it by 
the plaintiff, and which becomes a 
nuifance only by that aft Lawrence 
v,Obeey 514 


WITNESS. 

^ee ATTifc^j^TiT^G WirHE&8. Sheriff, 7- 

1 . An underwriter who pays on a pro- 

mife of re-pay men t if the policy be 
determined to be invalid, is not a com- 
petent witnefs for another under- 
writer who difputcstlit lofs. Altiety 
if the promife of repayment had been 
made after he had paid uncondition- 
ally, or if the plaintiff had fraudu- 
lently entered into the agreemeni with 
him for the purpofe of taking off hi-i 
teflimony. Forrefter v. Pii>ou, 3 So 

2. In an aftion for goods fold, a perfon 
who entered into a contia^*! for the 
purchafe of tlie goods in his own 
name, is not a competent u itncfs to 
jojtove that he purchafed them as the 

of the defendant. M^Bram 

3* ^ on the feveral demifcs 

of twdL|.fong^ although the evi- 
dence fhfc exclufively 

in one of%em, the other cannot be 

compelled\ )>e exanuned as a witnefs 
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for the 'plaintiff. Fenn d. Pewtrifi 
V. Granger, 177 

4 Where, in an aftion againft two ^ 
fondants^ one pleads his banknipt^y^ 
, and the other the general iiTufr, tna ' 
former cannot^ on proof of his certi# 
ficate^ be made a witnefs for the 
latter. Currie v. CbUd, PfitAaf 4 % and 
Brown, , # 

5. A caftricr employed by firft to 
carry a fum of money to B. and tksA 
the like fum to C*f in an aftioh hyA^ 
againft C. is a goc^ witnefs foom nes 
celTiry to prove that by miftake be 
delivered tne firft fum to C. as well as 
the fecond. Barker v. Macrae,. I44 

6 . In an aftion by tlie fheriff on a bail 

bond, the bound bailiff who made the 
caption is a competent witdefs to 
prove the execution of the henidf if 
the defendant knowing Jhia iltuatioQ 
aiked him to become attefttng witnefs^ 
Honey w^od v. Peacock, 1 96 

7. In an aftion for a libel in the (hape of 
an extrajudicial affidavit fwom before 
a magiftrate, a perfon who afted as 
the magiftrate’s clerk is notJhf>%j««kto 
anfwer whether by the defendant's 
orders hckwrote the affidavit and deli- 


vered it to tlie magiff rate, as he might 
thereby criminate iiimfclf. Mafoney 
\ Batilcy, 210 

8. In an aftion for feducing the plaintiS^S 
daughter per quod ferwtium amytif 
• the daughter is not bound to anfw|g'^ 
in crofs examination whether fhe hS 
not been previoufly criminal with 
other men, Dodd'e^orrs, 519 
9 In fuch an aftion ^idence cannot 
be admitted that the defendant * 
compliihed the feduftion by meant' 
of a promife of marriage. 
does the mere crofs-examination of 
« the daughter to fhew that Ihe lu^ 
^ been guilty of improper conduct, 
title the plaintiff to ciil other witadHp^ 
to her character. Dodd v. NorH^ 

IQ, Notwithffanding the oath 
+4 
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ed to a collector of the property lies without hopes of recovery. Har* 

tax by the commiflioners, that he wil hfon v. Bh(^ts% 457 

\ not aifdofe any thing he learns m 13. Upon an ifTue to cry the validity of 
that capacity t except with their con* a commiihon of bankrupt, a creditor 

&nt»hr by virtue of an act of par-^ it not a competent witnefs to fupport 

liaaciM, he is bound when fubpeenaed the commiffion, although he does not 

ii a witncfst to give evidence of all appear^ to nave proved under it. 
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